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broadly to prevent intrusions by the executive branch into such legis-
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purposes, and the decisionmaking processes preparatory to such leg-
islative functions, although not into legislative intervention before
executive agencies. The functional independence of the legislative
branch and the political neutrality of the judicial branch depend
upon suck a broad definition in executive-motivated suits. But the
authors contend that such functional considerations indicate that the
clause should be given a narrow scope in private civil suits brought
against congressmen or congressional committees, especially those
involving constitutional rights. Finally, because recent Supreme
Court decisions have not aflorded legislators adequate protection,
the authors outline several legislative options by which Congress
could preserve its independence in the system of separate powers.
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I. InTRODUCTION

NLY 7 years ago, writing in United States v. Johnson,! the
Ofourth case concerning the speech or debate clause ? ever to
reach the Supreme Court’s docket,® Mr. Justice Harlan observed
that “[i]n part because the tradition of legislative privilege is so
well established in our polity, there is very little judicial illumina-
tion of this clause.” * Yet since then, the Court has taken review
of such cases five more times.” Three of these cases were argued
last term alone: two— Gravel v. United States® and United
States v. Brewster " resulted in landmark opinions, and one —
Doe v. McMillan ® — is still pending.

Last term’s cases present a diverse array of factual situations,
in which members of Congress invoke
against alleged intrusions into the official actions of congressmen
by the executive branch, private citizens, grand juries and the
courts. The Gravel case is particularly important, since it in-
volved a classic confrontation, nearly unprecedented in 200 years
of American constitutional history, between avowedly separate and
coequal branches of government. It arose out of the Justice De-
partment’s use of a Boston-based grand jury to interrogate Dr.
This Article is dedicated to the memory of our late t
1383 U.S. 169 (1966).
2 The speech or debate clause provides that

for any Speech or Debate in either House,
sentatives] shall not be
U.S. ConsT. art. I, § 6.

d the clause as protection

eacher, Henry M. Hart, Jr.

they [the Senators and Repre-
questioned in any other place.

3 Prior to 1966, the Court had rendered decisions
cases involving the clause, Kilbourn v, Thompson,
ney v. Brandhove, 341 US. 367 (1951).
tensive, was technically dictum since the s
under the Civil Rights Act of 1871, codifi
Court fashioned a common law privilege

on the merits in only two
103 US. 168 (1881) and Ten-
The discussion in Tenney, although ex-
uit was brought against state legislators
ed at 42 US.C. § 1983 (1970), and the

similar to the constitutional privilege for
congressmen. In a third case, the court of appeals upheld a Senator

the privilege, and the Supreme Court declined to take review. Cochr
42 F.2d 983 (D.C. Cir.), cert. denied, 282 US. 874 (1930).
list another case which commentators occasionally refer to a
or debate clause, Long v. Ansell, 293 U.S. 76 (1934), because Senator Long’s de-
fense was premised entirely upon the distinct privilege from arrest. See p. 1123 &
note 48, p. 1137 & note 128, p. 1139 & note 139 infra. In rejecting that defense as

a bar against civil service of process, Justice Brandeis’ opinion properly avoided
mention of the speech or debate privilege.

4 United States v. Johnson, 383 US. 169, 179 (1966).
®* Dombrowski v. Eastland, 387 US. 82 (1967) ;
U.S. 486 (1969) ; United States v. Brewster, 408 US.
States, 408 U.S. 606 (1972), noted in The Supreme

L. Rev. 50, 189 (1972) ; Doe v. McMillan,
408 U.S. 922 (19%2).

%408 U.S. 606 (19%2).
7408 US. o1 (1972).

8459 F.2d 1304 (D.C. Cir.), cert. granted, 408 US. g22 (1972).

’s assertion of
an v. Couzens,
We exclude from this
s involving the speech

Powell v. McCormack, 395
501 (1972); Gravel v. United
Court, 1971 Term, 86 Hary.
459 F.2d 1304 (D.C. Cir.), cert. granted,
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Leonard Rodberg, an aide to C?entatotr ifrllxlze)(t(r};g;/gilnglr)};, r,:(leii(nag)g
i ’ uct a
Conclfrmsniatt};eSii)nc?)tnoqrnjitfs: on Public Buildings and Grounds,
(\szfhitc}f Seilator Gravel headed. At that nf'leetilng,'}flleléﬂ Bzfgsgeesg,
s of a classifie -
rtn thi nggtor();e?}?eagi)sg:;gcr)r;erlljtnited States decisionrr})aking
Partmegl aliq };pularly known as the ‘‘Pentagon Papers, and
p VlelZced’ irF;to the record of the subcommittee hearing a 1ar}g)e
t}(])i?iopn of that gargantuan study. ‘Aided by Dr. Rc;ldb%regécog
p ed the record for publication and engaged t e
gl:eI;spgip%roston to publish the entire manuscript, which Beacon
11
e ’Is“?lr;e]\i?t()ircléhi)é;frrtment, utilizing the gra‘nd jury.to msei;l—
ate the subcommittee hearing, the preparation forf 1tt},l ar;)emaei
: t release of the Senator Gravel edition of the I ;
S’Ubsel?uenrs subpoenaed Dr. Rodberg.* Dr. Rodberg re51steb,
gog Sarli)aetmi Gravel intervened with a motion t.o quash the su t
gr(;enae The district court preliminarily restrained enforcemen

i i the mem-
© The meeting was held at midnight, but notice had. been g;verll ttt:r e
and the meeting was apparently conducted according to the eﬁzo ,(daily &)
bi)rsss’ibly not the spirit, of the Senate rules. See 118 ConG. REC. 4
p
- i e Court
Mal;f)hA;f)’thIe(): e)xtraordinary feature of the meeting zaz ;hat ;hienjit:];ziex I
i i tive had asked for a
iudice the case in which the exe.cu ' ! e
ltlai :t:avigapers to prevent the publication of pomonss of the( I;elzx)utagTo}r:e Cgurt,s
y i US. 713 (1971).
i United States, 403
See New York Times Co. v, !
opinion in that case was delivered the rlxext f:\at);, t]}\].\enere;gczrd our volumes of the
i d, nor place in , . the
Senator Gravel did not read, the t e Viet
i i ful negotiations to en
Papers dealing with unsuccess e s, 1o
PenmtagoRr;ply pBrief of Senator Gravel at 13-14 n.7, Gravel v. Unite
nam.
: : De-
U'S; ‘6’;6 (ISQZ;:TOR GraveL EpiTionN: THE PENTAGON PAPERS: THE DE(FEN?I-; e
Hi HisTory OF UNITED STATES DECISIONMAKING ON VIE’I’NAIE\)J‘ i:)n7 (.)fﬁce
PAbRTl\th:e same time, the Defense Department had the Goverfnglent HESSE gCOMM
bl : it rice of $s0. .
i imi of a censored edition at a p
P hrglr‘f:i:ssmt;; Cone., 1sT SEss., UNITED STATES-VIETNAM ?51:;1'1:);:2
o ARI‘ZF;D (Comm ’Print 1971). The more comprehensive Beacon editi
-1 . : . . |
Ig4je :vailable to the public in sufficient quantity at a pnce of $20 e of the sub-
ma” Both Dr. Rodberg and Senator Gravel alleged that. the pgrpo L s
:))f Rod'berg was to investigate the Senator’s ac.txons with resnlz)’:l e
goertla on Papers, rather than the actions of Dr. Daniel Elléberg Zdistribuﬁon
s, ho had ;lready been indicted for their alleged conversion ag B
RfustshO' ;’/a ers. Record at 54, 70, Gravel v. United States, 4-08dUS.t.tes g Rgusso
g I; ite(liJ Sfates v. Doe, 455 F.2d 1270 (3st Cir. 19.72); Unite EaHSberg. s
ge nN 373 (C.D. Cal, filed Dec. 29, 1972) ; United States v(.i.d tde,ny o
= 0.((?D Cal, filed June 28, 1972). The Justice Department. i« tnoOurt v this
le. BiiS:n vx;itl; whi’ch its legal arguments were consistent. .The d}istr}istcice Depart.
? egaaccell:»ted the allegation even though it had nlot requl.red tste e e
oret to specify the scope of the proposed inquiry. United Sta . ,
men
F. Supp. 930, 93234 & 933 n.3 (D. Mass. 1971).
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v wvanay

of the subpoena, and ultimately rendered ano
tial relief to the Senator.13

altered by the Court of App
what abstruse opinion
The Supreme Court gran
ultimately decided the issu

pinion granting par-
Both sides appealed, and reljef was
eals for the First Circuit in a some-
that was clarified shortly thereafter. 15
ted cross petitions for certiorari ¢ gnd
es essentially adversely to the Senator. 17

other place”
legislative activities, which had been

to include all things “generally done ;
one of its members in relation to th

defined by prior precedent
I a session of the House by
e business before it 18 In

'3 The court held that no witness before the grand jury could be questioned
about the actions taken by Senator Gravel and his aides in preparing for and hold-
ing the subcommittee meeting, and a protective order wag entered to that effect,
United States v, Doe, 332 F. Supp. g3o, 937-38 (D. Mass. 1971). The district court
also held that the “republication” of the subcommittee record was not privileged

and thus could he investigated by the grand jury and made the subject of 5
criminal indictment,

Each court in this case use
Beacon edition. Since this wa

record — it was published neit
Congressional Record — we y

d the technica] term “republication” to describe the
s the first and only publication of the subconimittee

her in the officjal Senate Journa] nor in the unofficial
se the term “publication” in this Article.

(1st Cir,, Jan, 7, 1972) ;
follows:

(1) No witness before the grand jury currently investi
of -the Pentagon Papers may be questioned about S
conduct at a meeting of the Sub i

his aides during the
related to said meeting,
(2) Dr. Leonard S. Rodberg may not be
actions in the broadest sense, including observa
oral or written, by or to him or coming to his
viewed for, or after having been engaged as a
personal staff to the extent that they were in t
Gravel v. United States, 408 US, 606, 612-13 (1
United States v. Doe, N
'® Gravel v. United
On January 24,

appeals order pending the filing of a petition

i. Brief of Senator Mike
Gravel at 2, Gravel v. United States, 408 US. 606 (1972).
17 See Gravel v. United States, 408 US. 606 (1972).

8 Kilbourn v. Thompson, 103 US. 168, 204 (1881).

i upported by the United St
Senators Ervin (D, N.C
efore the Supreme Court.

questioned about his own
tions and Communications,
attention while being inter-
member of Senator Gravel’s
he course of his employment.

972), quoting Protective Order,
0. 71~1332 (18t Cir,, Jan. 18, 1972).

i

i Senator Gravel argued,

e e adequg::g:tep;ortiici{eézg1;}11?)210135,not be defined literally:
e e Olr se speaks only of legislators themselves, protec-
t'hough the' Cfau ctions requires that the privilege extend tq staff
o thelll'_] Un sist them.” When a subpoena to two prmter's
e th OR&Q(,iber subpoena,®® Senator Gravel broa‘dened hls
o 1 Ok r%tection for “third parties,” that is, parties
arﬁumfl?;ntgezzetorg and their immediate staff membe’;sh:nsderzll;ctlgi
e ass i ing his functions. '
o ented i ?iréaézre;flzeci)ievrefoi:ilhegcase at hand, such protection
e o ass his acquisition of the papers, the preparation
P encodmpt of the subcommittee meeting, and the subsequent
o él'nd fon oufcthe subcommittee record by Beach Press. .
P o ! case, in short, presented the question Qf how xzx e

e valed be ’iven to t,he definition of “legislative acts —d
etlhsizp:cii}\l/(i)’?ies per%ormed by congressmen Tvgicth églee ?;Z)Sédcizn

. i i entitled to
of the legisftlzedi‘gr;gl2?asl’isil.ld’fthheu2nswer to that' q}lestion del;
o th'e Spe}elc ?(tent to which the courts have ju.I‘ISd‘ICthn tg 1}?'0(1
Fermlngs ' e1“13e edly committed by Senators, their Fudes, or ft ir :
Cart 'crl’r’n'es tallle fourse of their activities. Put more in terms o }slegr
i l? wers, the question is to what extent th.e speecb o
Zrekt)z(t): Sauiz reqtllires Congress alone to discipline its membe
¢ 21

e (éf Wie};largoiirtld;lrf;nimously agreed that aides of fci)}?(;
greszli];n rlilpl)lst be treated as their alter egos for the purpose o

icus curiae. The
that the Senate had appeared before the SuDremet Ctogrtthzst e‘x(r:lcdeCiSion in this

a izi ticipation state L

tion authorizing that par ives of every indi-
Sente Refr(;l;alir the constitutional independence an:i’ gre;oiat;\;? 92d Cong., 2d
case may hole . .. 7 S. Res. .

. f the Senate as a w ° out. the
vidual S;micto;’;nggg 4735 (daily ed. March 23, 1972). As it turned ’
Sess., 11 ONG. .

founded. . s, 408
Senates fears were well G?u vel at go-100, 109-126, Gravel v. United States, 4
1® Brief for Senator Gra
i M.IT.
US. 606 (1972). Howard Webber, Director of
**The first subpoena was aidreSSEd St:nator Gravel moved to intervene and
ith the Rodberg subpoena, o focus on the

Press /}\15 Wl;h oena, alleging that the intended qUeStIOT‘lng hWOUIgcommittee rec.
quasftl t’seu:;u?cessf\:\l pegotiations with Webber to lDUbl]5h6t (er 5;12) The Justice
Sena (;{ rd at 17, Gravel v. United States, 4o§ U_'S' 60 1<]) we»d tervention
ord. tG:CeOt o not' deny the allegation, and the district courtta 06 45, Four days

n - 136-38.

Degartmed operation of the subpoena pending appeal. Id. ad u3 on Gobin Stair,
after ily court of appeals’ decision, a subpoena was serve F:)rd The district
;)f.ter tt eof Beacon Press, which published the submmmx;t:)e rtel:]ce co'urt of appeals

rector ) ontinue y :

his subpoena and was ¢ nuec ‘ - )
court’s stgy orde; c((:):j::dréviw imicus Brief of Unitarian Universalist Associa
ending Suprem : )

Eon atgz, Gravel v. United States, 408 UlS 60’25 (;3/7:)members under U.S. Comst.

p : to discipline i
21 Congress is granted power
art. I, § 5, cl. 2.
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speech or debate clause, and agreed also that the clause should
be applied in a subject-matter form: if a legislative activity were
privileged, there could be no inquiry about it through the testi-
mony of any witness.®” However, a split Court held that the
scope of activities protected by the clause is very narrow and
does not include publication of the record or receipt of the ma-
terial for use in committee.?

United States v. Brewster ** involved the same central ques-
tion as did Gravel, but in a far different factual setting. Former
Senator Daniel B. Brewster (D., Md.) was indicted for accept-
ing a bribe in exchange for his “being influenced in his per-
formance of official acts in respect to his action, vote, and de-
cision on postage rate legislation” and for soliciting funds “for
and because of official acts performed by him.” 2 The district
court dismissed the indictment because it felt that the speech or
debate clause “shields [Brewster] from any prosecution for al-
leged bribery to perform a legislative act,”2® and the Justice
Department had conceded that in order to secure a conviction it
would have to introduce evidence concerning Senator Brewster’s
legislative activities.?” The dismissal, in the district judge’s view,
was required by the Supreme Court’s decision in United States
v. Johnson ** that the speech or debate clause prohibits extra-
legislative inquiry into the motivations behind a congressman’s
speeches or votes. The Justice Department appealed directly to
the Supreme Court,” which reversed, distinguishing Joknson and
denying Brewster’s plea of privilege.

22 Gravel v. United States, 408 US. 606, 616-22, 627-29 (1972); id. at 647
(Douglas, J., dissenting). But cf. id. at 628 n.17.

%3 See pp. 1153-57 infra for a discussion of this issue.

24408 US. so1 (1972).
. f“‘ Id. at 502-03. The facts of the Brewster case are detailed at pp. 1157-63
infra.

. 2‘.5 Id. at s04. The district court’s opinion was delivered orally on a motion to

dismiss the indictment and is unreported. Record at 33, United States v. Brew-
ster, 408 U.S. 501 (1972). In a colloquy with counsel the district court stated:

‘[T]h_is Speech and Debate Clause wasn't just something that somebody stuck

in this 'Constitution as an afterthought . . . . This matter of protecting legis-

lators in what they did as legislators was a very important matter to the

people who drafted our Constitution. It is a right you don’t very often hear

about, but for the functioning of a true Republic it is probably as important

as the first ten Amendments put together.
Id. at 30. For a prior decision by the same judge (Hart) involving the speech or
debate clause, see Powell v. McCormack, 266 F. Supp. 354 (D.D.C. 1967), afi’d,
395 F.ad 577 (D.C. Cir. 1968), rev’d in part, 395 U.S. 486 (1969).

27 Record at 28, United States v, Brewster, 408 U.S. sor (1972).

28 383 US. 169 (1966).

?® The appeal was based on 18 US.C. § 3731 (Supp. V, 1970). See United
States v. Brewster, 408 US. sor, 504-07 (1972). A 1971 amendment, which does
not apply retroactively, no longer permits bypassing the court of appeals, Act of

IR LAl aiaa a4 ANy s aaaas 1y

Doe v. McMillan * reached the Supreme Court too late to be
argued along with Gravel and Brewster, but certiorari was granted
before the opinions in those two cases were rendered. McMillan
arose out of an investigation by the House Committee on the Dis-
trict of Columbia into the problems of the District of Columbia
school system. The committee’s report discussed, in negative
terms, the opinions and alleged activities of certain named stu-
dents. When the committee was about to “republish” the report
and distribute it publicly, these students sued the committee mem-
bers, their aides and “third parties,” including the Public Printer,
to enjoin publication® The plaintiffs asserted that the threat-
ened publication would be an invasion of their constitutional
right to privacy and an ill-disguised bill of attainder.** Congress-
man McMillan, represented by the Justice Department, asserted
the speech or debate clause as a bar to the court’s jurisdiction.
The district court dismissed the complaint ?* and the court of ap-
peals affirmed * without expressing any view on the merits, hold-
ing that the speech or debate clause and related common law
privileges precluded it from considering the suit against any of
the defendants.?”

The positions taken by Senators Gravel and Brewster are ar-
guably consistent with the recognition that the plaintiffs in M¢-
Millan should not be totally denied an opportunity to seek re-
lief. The history of the speech or debate clause reveals that the
privilege was not meant to apply broadly to suits brought by citi-
zens to protect their civil rights from invasion by congressmen or
congressional committees.®® Rather, it was designed primarily
to be invoked by congressmen in order to prevent executive in-
timidation and harassment.’” However, the Justice Department

Jan. 2, 1971, Pub. L. 91-644, Title IIX, § 14(a) (1), 84 Stat. 1890, codified at 18
US.C. § 3731 (Supp. 1972).

30 459 F.2d 1304 (D.C. Cir.), cert. granted, 408 U.S. 922 (1972).

31 For obvious reasons, the plaintiffs sued anonymously.

32 459 F.2d 1304, 1308 (D.C. Cir.), cert. granted, 408 U.S. g22 (1972).

33 See id. at 1308.

34 1d. at 1309.

35 Id. at 1314, 1316. Judge J. Skelly Wright dissented. Id. at 1319-29. In an
earlier case, the district court had enjoined the Public Printer from publishing a
House Internal Security Committee Report, which if published would have resulted
in an abridgement of freedom of speech and association. Hentoff v. Ichord, 318
F. Supp. 1175 (D.D.C. 1970). However, that action had been dismissed against
the congressmen-defendants and the committee’s chief counse], and normal pub-
lication in the Congressional Record was permitted. Id. at 1183.

38 See pp. 1171-77 infra.

37 See pp. 1122-33 infra. A less expansive position was taken in the amicus
briefs submitted in Gravel v. United States, 408 U.S. 606 (1972}, by the United
States Senate, the American Civil Liberties Union and the Unitarian Universalist
Association, These groups argued that a balance of competing social interests
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;c;(c;}rcsaérathfr d(ijffgrent position, urging the Court to deny Sen
ravel an rewster immuni i udicial
action while seeking to protect Re;}rle;?lrtnatiizcﬁlcvl\eflﬁlnd JFdICIal
charge: of violating the rights of citizens. e e
S With the Gravel, Brewster and McMillan cases before it. the
O}J;;rgzssgovgﬁcllllagazn optportunitéz to spell out the limits and )uses
not emerged in so m i i
200 years of constitutional histgry. Involvigywdelr:ell’)saesicco?stself " H;
separatlon of powers, executive dominance and congressiona?sdo
Cl'mf.f, .the.people’s right to know, the ability of Congres f-
d1501p1{n'e itself free from hostile executive or judicial act%on Sa g
the ablh‘ty of citizens to protect their rights from invasio,n E
co.ngr.esswnal committees. An important provision of the C ;
St.ltuthl’l, adqpted at the Convention with almost no debate *8 Ond-
viewed as axiomatic for most of our history, has thus becomeatlllle
source of controversy and doubt. The purpose of this Article is
to propose a general theory for the construction of the speech o
dgbate claus.e. We begin this analysis with a detailed and dr
¥mttedly revisionist examination of the development and hist?)r:
1caé p}llj.rpose of the speech or debate privilege in both England
?}rllatt is cour'ltry. We then examine the continuing viability of
purpose in our present form of government, and suggest how
the general theory which we advocate should be zlpplied to specifi
cf:ontemporary situations. Finally, because our conclusionspdi;fe(;
l;om those of a majority Qf the Supreme Court in Gravel and
rewster, and because considerable and justifiable alarm has b
exp}”essed'by constitutional scholars in Congress,*® we enfi te}f'n
Article with a discussion of several legislative ;emedies whicllsl

m . . s
ay restore this essential constitutional provision to its proper
role in our governmental system. ’

II. THE HisToriCAL DEVELOPMENT OF THE PRIVILEGE

N The roots of the speech‘ or 'debate clause, perhaps more than
10se of any other constitutional prohibition, can be traced
d{rectly to historical antecedents, to the bitte)r and rolonced
dispute between Crown and Parliament which disruptecll)Englffld

requi i
tag;slr:;othlzt bth(?se who assist congressmen in the performance of their legislative
fasks S plrlivatee 1cr.nr'xl1une.tfrox;1 judicial inquiry in executive-motivated suits though
ivil suits, but that congressmen th 1 i
o in private cvil s : emselves should be immune
judicial review. Ou ion i i
o e r resolution is somewhat different. See pp.
: See pp. 1135-40 infra.
See, e.g., The Gravel and Brewster Cases: An Assault on Congressional Inde-

pendence, 118 ConG. REC. 13,6 i
pone 3,610 (daily ed. Aug. 16, 19%72) (speech of Senator
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for centuries. Even the language of our clause is taken almost
verbatim from the English Bill of Rights of 1689.*° Although the
historical definition of the privilege is neither obvious nor uncon-
troversial, the particular historical view which one adopts is cru-
cial to one’s contemporary construction of the scope of the speech
or debate clause. The traditional historical view perceives the
privilege as static from an ancient inception, as unchanging over
the several hundred years during which it has been recognized.”!
This approach defines the privilege according to its literal terms,
insulating legislative debate from any form of outside interfer-
ence and fostering a contemporary construction of the privilege
which is in one sense narrow, and in another, expansive. In cases
involving conflicts with the executive, the literal approach does
not extend the reach of the privilege beyond legislative functions
which are necessarily intertwined with speech or debate on the
floor of Congress; the literal language of the speech or debate
clause is thus construed to include voting, committee hearings,
and legislative debate, but nothing more.** On the other hand,
the traditional view does not distinguish the kinds of cases in
which successful assertion of the privilege would frustrate its own
historic objectives and would maintain the privilege with respect
to civil suits.** A major thesis of this Article is that the literal
theory of the privilege represents a fundamentally incorrect view
of its history and leads to undesirable consequences for our
system of government. The functional approach which we ad-
vocate views the privilege as evolving dynamically in response to
changing governmental functions in order to fulfill the historic
purpose of the privilege — the preservation of legislative in-
dependence in a system of separation of powers.** This approach

40 Sge pp. 1129-30 infra.

41 This view is expressed in the leading American treatise dealing with the sub-
ject, C. WITTKE, Tae History OF ENGLISH PARLIAMENTARY PRIVILEGE 23-32
(1970). See also 1 W. Awnson, Law axp CustoM OF THE CONSTITUTION 159-00
(4th ed. 1909); F. MartLanD, THE CONSTITUTIONAL History OF ENGLAND 241-43
(1926).

42 Spe Gravel v. United States, 408 U.S. 606, 624-27 (1972); United States v.
Brewster, 408 U.S. 301, s12-16 (1972).

43 Sge, e.g., United States v. Brewster, 408 U.S. 501, 516 (1972); Cochran V.
Couzens, 42 F.2d 783 (D.C. Cir}, cert. denied, 282 US. 874 (1930).

44 Qur analysis builds upon the ground-breaking research of J.E. Neale, who
has studied the development of the privilege during the Elizabethan era, which
was a formative period in its history. See Neale, The Commons’ Privilege of Free
Speech in Parliament, in 2 HISTORICAL STUDIES OF THE ENGLISH PARLIAMENT 147-
76 (E. Fryde & E. Miller ed. 1970). Neale’s work was first published in 1924.
Neale, The Commons’ Privilege of Free Speech in Parliament, in TUDOR STUDIES
297-86 (R. Seton-Watson ed. 1924). It has had some impact upon the thinking
of constitutional scholars in England. For example, the fourth edition of Taswell-
- b, Aeeein wmel which is the last edition to retain his original text, sets
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orded no protection to legisl
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ite;?d, thf: free speech privilege af-
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privilege was a corollary of sovereign immunity: the personal
delegates of the King were answerable only to him for their
official conduct.*® Although this somewhat narrow scope of the
privilege was to plague Parliament during subsequent confron-
tations with the Crown, no claim was made by Parliament, even
through the early 1500’s, that the King was obliged by law, cus-
tom, or history to refrain from interfering with its deliberations.
It was not until 1542, a century and a half after the privilege
was first conceived, that freedom of speech or debate was first
recorded as an asserted right in the Speaker’s Petition, which
defined, albeit vaguely, the relations of Parliament and the

Crown.*
The free speech privilege evolved gradually and painfully into

a practical instrument for security against the executive, an
evolution triggered by basic changes in the functions of the
legislature.”® As the powers of the king’s council decayed in the

concerning him asserts the obvious principle that an inferior court cannot

punish members of a superior court for their actions in that court.

Neale, supra note 44, at 160 n.45. See also McILWAIN, supra note 45, at 219-22.
More than 150 years later, when the Commons’ functions had conflicted with the
Crown’s prerogatives and Parliamentary independence was established, this Act
was declared to be a general act, applicable to the Crown as well as private parties.
See note 70 infra.

48 Gpp g, Floyd & Barker, 77 Eng. Rep. 1305, 1307 (Star Chamber 1608) ;
¢f. Randall v. Brigham 74 US. (7 Wall)) 523, 539 (1868). See also 5 W. Horps-
WORTH, HISTORY OF ExcrisH Law 159-60 (2d ed. 1937). The privilege of freedom
from arrest, which appears to be the earliest recorded privilege, originated in royal
proclamations stating that all members going to Or from Parliament were under
the prescriptive protection of the King, who summoned them. In 1290, Edward 1
decreed that distraints against members of the King’s council in time of Parlia-
ment were forbidden; and in 1314 Edward II issued writs to stay all actions by
assize against members of either house during a session. The first instance in
which a breach of this privilege was remedied occurred in 1315, when the Prior
of Malton was placed under civil arrest while returning from Parliament. The
King declared the arrest to be an act done in contempt of the Crown and gave the
prior a right to damages. See J. JOLLIFFE, CONSTITUTIONAL HISTORY OF MEDIEVAL
Encranp 452-33 (4th ed. 1961); 3 W. Stupss, CONSTITUTIONAL HisTORY OF

EncLaND §12-14 (4th ed. 1946) .

49 Neale, supra note 44, at 157.
50 This expansion of the scope of Parliament’s speech or debate privilege must

be attributed to the assumption of legislative prerogatives by the House of Com-
mons. The House of Lords was created as a judicial body and remains the highest
appellate court in England. The House of Commons originally assumed the quasi-
judicial function of acting upon private petitions and thus shared with Lords the
judicially defined speech or debate privilege. See Mclowain, supra note 45, at
202-05; Neale, supra note 44, at 15I-52. But Commons gradually expanded its
prerogatives, and with them the scope of Parliament’s speech or debate privilege.
See pp. 1124-35 infra. Although most of the controversies surrounding the privilege
concerned the prerogatives of Commons, sympathetic dissidents in the House of
Lords also bore the brunt of Royal displeasure. On one occasion, Charles I (1625-
1649) forbade the Earl of Arundel to attend Parliament. See 6 S. GARDINER,



late fifteenth and early sixteenth centuries, the House of Com- Hll’q

mons asserted growing authority over bills submitted by the
Crown and sought to construct a shield against the King’s oft-
expressed displeasure.”® It was “out of this need for unrestrained
criticism of government measures” that the House attempted to
transform the free speech privilege into a guarantor enforcing a
nascent system of separation of powers.® The privilege was
therefore formalized into the Speaker’s Petition in 1542,% and
the first comprehensive definition of the expanded version of the
privilege was articulated by a courageous and harassed mem-
ber, Peter Wentworth, in 1575.* But the Crown, emphasizing

HisTory oF ENGLAND FROM THE ACCESSION OF JamEes 1 1o THE OUTBREAK OF THE
CrviL WaR 91-94 (19635); TASWELL-LANGMEAD (11th ed.) at 364-65. But despite
such opportunities for members of Lords to assert their privileges against the King,
we could find no occasion upon which they did so. Nevertheless, when Commons
asserted the speech or debate privilege, it did so on behalf of all of Parliament,
and the expanded privilege must apply to Lords as well as Commons.

3! Neale, supra note 44, at 163-64. When Parliament’s initiative was by peti-
tion, there was no real threat to the wide powers of the Crown, since the petition
was only a request for a remedy and the King’s response became the statute. Of
course, the King could and often did qualify the sense of the petition in his reply
and thereby mold the statute. However, when the bill procedure was introduced,
the King’s power of modification was eliminated, and he could only assent to or
veto the bill. 7d. at 170-72. The bill was thus the actual text of law, enforceable
in the courts, and the veto was an unreliable weapon. Elizabeth tried, therefore,
to reinstitute the old petition procedure, but did not succeed. However, the House
needed protection against more direct interference with their debates. Id. at 170
72. Thus, the speech or debate privilege did not arise independently of the change
in Parliament’s functions, but as a result of it.

52 1d. at 163-64.

*31d. at 157; see note 58 infra.

54 Wentworth began his remarkable speech by complaining that in the last
session of Parliament, “I saw the Liberty of free Speech, the which is the only Salve
to heal all the Sores of this Common-wealth, so much and so many ways infringed.”
S. D’)EwES, JOURNAL OF ALL THE PArLIAMENTS DURING THE REIGN OF QUEEN
ErizaBeTH 236 (1682). Free speech was insecure, he said, as long as the House
heeded the Crown’s commands to cease discussion into matters involving its pre-
rogatives. Id. at 236-37. He then asserted the absolute and exclusive right of the
House to control the parameters of debate:

- .. The King ought not to be under man, but under God and under the

Law, because the Law maketh him a King . . . [and] free Speech and

Conscience in this place are granted by a special Law, as that without which
the Prince or State cannot be preserved or maintained C

.. .1t 1s a dangerous thing in a Prince to oppose or bend herself
against her Nobility and People . . . And how could any Prince more un-
kindly intreat, abuse, oppose herself against her Nobility and People, than
her Majesty did the last Parliament? . . . is it not all one thing to say,
Sirs, you shall deal in such matters only, as to say, you shall not deal in
such matters? and so as good to have Fools and Flatterers in the House, as
men of Wisdom . . . It is a great and special part of our duty and office,
Mr. Speaker, to maintain the freedom of Consultation and Speech, for by
this, good Laws . . . are made . . . for we are incorporated into this place,
to serve God and all England, and not to be Time-Servers . . . or as Flat-
terers that would fain beguile all the World . . . [blut let us show our-

zS

the “judicial” theory of the privilege, vehemently denied that i
was bound by such a transformation,™ and through the reigns of
Henry VIII*® and Elizabeth 177 the privilege afforded no reg
protection for “licentious” discussions of matters involving th

prerogatives of the Crown.*®

selves a People endured with Faith . . . that bringeth forth good Works
. . . Therefore I would have none spared or forborn that shall from hence-
forth offend herein, of what calling soever he be, for the higher place he
hath the more harm he may do . . .

Id. at 238-40. Immediately following this audacious speech Wentworth was placec
under arrest, interrogated, and imprisoned for 1 month. Id. at 241-46. The perse.
cution of Wentworth, and his elaborate defense on the grounds of privilege, arc
described by Cella, supra note 43, at 8-g.

55 See S. D’EWES, JOURNAL OF ALL THE PARLIAMENT DURING THE REIGN O}
QueeN ELIZABETH 175-76, 239, 260, 284, 410-11, 478-79 (1682).

%% 1509~47.

57 1558-1603.

58 See 4 HoLpsworTH, supra note 48, at 89-93; Neale, supra note 44, at 159-60
164-65. Analysis of the development of freedom of speech and debate is made
difficult by the fact that during subsequent confrontations with the Crown, Parlia-
ment was to argue that the privilege had been understood from ancient times tc
bar intrusions by the Crown. See, e.g., Protestation of December 18, 1621, in
TASWELL-LANGMEAD (11th ed.) 357-58; argument of counsel in Proceedings against
Sir John Eliot, Denzil Hollis and Benjamin Valentine, 3 How. St. Tr. 204,
295-97, 302-04 (1629). But the only two pieces of evidence ordinarily advanced
in support of this proposition do not withstand analysis:

(a) Some historians and judges have cited Haxey’s Case in 1399 (unreported)
as an early assertion of the privilege against the Crown. See, e.g., MAITLAND, supra
note 41, at 241-42; WITTKE, supra note 46, at 23-24; Veeder, Absolute Immunity
in Defamation: Legislative and Executive Proceedings, 10 Corum. L. Rev. 131,
132 (1910); cf. Barr v. Matteo, 360 US. 564, 578, 579 n.2 (1959) (Warren, C.J.,
dissenting). Haxey was a clerical proctor serving as keeper of the rolls in the
Court of Common Pleas. He introduced a private bill to reduce the expenditures
of the royal household, for which he was tried and convicted of treason. In the
first year of Henry IV, he successfully petitioned the King in Parliament for a re-
versal of this judgment as being “encontre droit et la course quel avoit use devant
en Parliament en anientisement des custumes de lez communes.” See TASWELL-L.ANG-
MEAD (11th ed.)) 174-75, citing 3 Rot, Parl. 434 n.104. But Neale has shown that
the petition did not represent a claim of parliamentary privilege, but was grounded
either upon procedural irregularities in the trial or upon the contention that
Haxey’s offense did not amount to treason. Neale, supra note 44, at 149; see also
TasweLL-LANGMEAD (11th ed.) 174-73. If Haxey’s Case did deal with the speech
or debate privilege, it would be very difficult to explain why this privilege was not
asserted in the Speaker’s Petition until a century and a half later.

(b) In its battles with Charles I (1625-1649), Parliament was to argue that
the act in Strode’s Case, supra note 47, was originally intended to be an absolute
prohibition against any prosecution of members for speeches in Parliament. See
Proceedings against Sir John Eliot, Denzil Hollis, and Benjamin Valentine, 3
How. St. TR. 294, 297 (1629). Some historians seem to agree, see, e.g., WITTKE,
supra note 46, at 25-30; cf. United States v. Johnson, 383 U.S. 169, 182 n13
(1966). But there is evidence which points the other way. In 1523, only 11 years
after Strode’s Case, and in the midst of one of the first of a series of major con-
flicts between Parliament and the Crown, Sir Thomas More, Speaker of the House



The increasing independence and legislative authority of the L6

House of Commons was a powerful force, and increasing legis-
lative cognizance was taken of matters once thought to be within
the Crown’s exclusive domain, such as the conduct of foreign
policy and the succession. The House began to conceive of itself
seriously as Grand Inquest of the Nation, demanding “a voice in
the general policy of the country, and [the right] to criticize the
action of the executive in modern fashion.” 3
intrusions into the Crown’s prerogatives led to a century-long
battle ® over Parliament’s freedom of speech or debate, with the
Tudor and Stuart monarchs claiming the inherent sovereign right
to defend their prerogatives by interfering in Commons’ debates
and punishing members for “seditious” and “licentious” speech.
If the privilege was to serve as an effective instrument of security
for Parliament, a broader and more absolute definition, which
would protect those speeches concerning matters within the
House’s expanded jurisdiction, was essential.o*

This dispute over the scope of the privilege was characterized

The consequent

of Commons, begged Henry VIII to show tolerance t
expressed during the course of debate:
[Tlhe wisest man and best s
hi§ mind is fervent on a matt

owards displeasing opinions

poken in a country happens on occasion while
er, to speak in such wise as he would afterward

silence from giving their advice many of your discreet
were utterly relieved of all doubt and fear how anything they should hap-
pen to speak should by your Highness be taken: and on this point your
well-known benignity puts every man in right good hope.

-+ . It may therefore please your most abundant Grace, our most
gracious King, to give to all your Commons here assembled, your most
gracious licence and pardon freely, without doubt of your dreadful dis-
pleasure, for every man to discharge his conscience, and boldly in everything
incident among them to declare his advice; and whatsoever any man hap-
pens to say, it may please your noble Majesty . . . .
RoPER’s LIFe oF More, 1N THE UTOPIA OF Sir TrOMAS MORE 218-1¢ (Campbell
ed. 1947). There is nothing in this language which suggests that More, or the
burgesses for whom he was speaking, regarded freedom of speech and debate as a
claim of natural inheritance which must be honored by the Crown. See also note
71 infra.

591 W. Ansow, THE Law anp CustoMm oF THE CONSTITUTION 35 (sth ed. 1922).
See also McILwAIN, supra note 45, at 173-8g.

%% Roughly, 1575-1688,

81 See ANsON, supra note 59, at 160-161:

The line taken b
freedom of speech shows that the House h

Commons, unless they

formulate or to approve legislation or topics of legislation submitted’ to
them, and to give an opinion on matters of policy if, and only if, they were
asked for one.

See also 4 HoLpsworTH, supra note 48, at 178.

W17

by systematic harassment of members who dared criticize the
Crown — the King claiming that the privilege ended Whe{rej his
prerogatives began and the House declaring that the pr.1v11egg
was absolute for any matter touching parliamentary business.®?
The methods of intimidation employed by the Crown and objected
to by Parliament as a breach of privilege took a wide var'iety. of
forms. The Crown’s arsenal included the practices of issuing
direct orders to the Speaker to cease debate on sensitive FO[).ICS,
spreading rumors of royal displeasure and threats Of' retahatlf)n,
bribing corruptible members of Parliament, summarily arresting
others and arraigning them before the Star Chaml_)er and other
secret, inquisitorial bodies, or committing them dlrec.tly Fo tbe
Tower of London.®® Apparently out of a need to legitimize its
position in the face of increasing popular displeasurfa, tbe Crown
turned to the courts for both assistance and vindication. The
battle culminated when Sir John Eliot and other members of
Commons, who opposed funding what they considered t.o be a
needless and bloody war against France, were prosecuteq In 1629
for making “seditious” speeches in the House.%* ’Ijhe']ydges of
the King’s Bench agreed with the Crown that the ]udlClal. foun’-’
dation of freedom of speech or debate precluded. “seditious
speeches from its scope, and therefore rejecte'd Eliot’s plea of
privilege.”® He was convicted for seditious libel and ordered

52 See 4 HOLDSWORTH, supra note 48, at 89-93 ; Neale, supra note 44, at 159-60,
164-65.

63 See generally TASWELL-LANGMEAD (11th ed.) 17496, 194-96, 312-16, 353-79.

841d. at 362-63, 375-78. ' o '

> Proceedings Against Sir John Elliot, Denzil Hollis and Benjamin Valentine,
3 How. St. Tr. 294 (1809) (Eliot’s Case was decided in 1629). It is ngteworthy
that Eliot’s counsel based his plea against the court’s taking jurisdiction on a
functional perspective, arguing that the privilege applied even to sp?eches chara‘c-
terized as ‘“‘seditious” because of the accusatory and inquiring function of Parlia-
ment:

i tions of great
The words [of the speech] themselves contain several accusa
men; and the liberty and accusation hath always been parliamentary . . . .
So it is the duty of the commons to enquire of the Grievances of the Sub-
jects, and the causes thereof, and doing it in_ a legal manner . . . [and]
parliamentary accusation, which is our matter, is not forbidden by any law.
Id. at 295-96. He also relied on the judicial origins of the privilege:
Words spoken in parliament, which is a superior court, cannot be ques-
tioned in this court, which is inferior.
Id. at 296. In rejecting the plea, the judges addressed themselves only to the latter
o . . -
proposition. Justice Whitlocke sai _
[Wlhen a burgess of parliament becomes mutinous, he shall not ha\fehthe
privilege of parliament. In my opinion, the realm cannot consist without
parliaments, but the behaviour of parliament-men ought to parhamentar_y.
No outrageous speeches were ever used against a great mmxstgr of state in
parliament which have not been punished. If a judge of this court utter
scandalous speeches to the state, he may be gugstlongd foy them before comt-
missioners of Oyer and Terminer, because this is no judicial act of the court.
Id. at 308. And Chief Justice Hyde added: _
As to what was said, That an inferior court cannot meddle with matters
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the King %" In 1641, with the beginni
and a full century after Commons h
step of incorporating the privilege int
House declared Eliot’s trial to be an illegal infringement of Speech
and debate.®® There followed a series of resolutions and acts by
both Houses, before and following the Restoration, guarantee-
ing the privilege in absolute terms.™

During this entire developmental
privilege was not an end in itself, b

the protection of the legislature’s changing functions. Even
prosecutions such as Eljot’s would not have been condemned in
earlier years; * it was only when

Commons seriously asserted its
done in a superior [court]; true it is ... but

if particular members of a
superior court offend, they are oft-times punishable in an inferior court . . .

ng of the Long Parliament
ad taken the first tentative
o the Speaker’s Petition, the

period the speech or debate
ut an essential mechanism for

¢ Id. at 310. Eliot died in prison three years later.

87 See 2 R. Gne1st, History op THE ENGLisy ConstiTUTION 243-44 (1886);
cf. Tenney v, Brandhove, 341 US. 369, 372 (1951) (Frankfurter, J; WITTKE,
Supra note 46, at 1o3-06. See also 7 S, GArDINER, History OF ENGLAND FrOM THE
ACCESSION OF James ] T0 THE QUTBREAK OF THE Cvit War 77-122 (1965).

%8 This resolution js reprinted in 3 How. St. Tg, 310-311 (1809). Except for

, the first opportunity for the House to invalidate
Eliot’s conviction and establish the absolute scope of the privilege was the year
1641, since Charles T governed dictatorially without Parliament from 1630 until
the Civil War. TASWELL-LANGMEAD (11th ed.) 378~93.

89 Following the interregnum, Charles

7 For example, in 1667 both Houses resolved
Case was a general law. See 3 How. Sr. Tr. 314
Lords reversed the convictions of Eliot
(1668) ; TasweLL-LANGMEAD (
nence of its expanded jurisdict
symbolic practice, which sti]]
lation: at the beginnng of ea
speech is considered. See AN

"' The Commons’ protest

~15 (1809). In 1668, the House of
» Hollis and Valentine. 12 HL. Jour. 223
I1th ed.) 348 n.55. In order to emphasize the perma-
ion, the House of Commons developed an interesting
persists, reminding the King of its initiative in legis-
ch session, a bill is read pro forma before the King’s

believed was “convenient and reasonable.” TAswEeLL-LaNGMEAD (ath ed.) 303. A
comparison of these two cases provides additional evidence that the scope of the
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ight to function as the Grand Inquest that “'rest.rlctlons ha(;dly
iy ‘t fore were bitterly resented; and the illusion of fr_ee om
noticed be ani hed from men’s minds.” ** In short, as the circum-
vanishe : : .
graduagll}z'md need for the privilege were ﬂu%d, S0 .too vxias 1tcsi
Stancet' e scope. It is incorrect simply to v1ew'thls pro onged
OPeratwover the scope of the privilege as myolvmg blgtant anf
filSpU 'e al violations by hostile monarchs, with the assistance 101
lr}tentlont “lackey” judges, of the ancient, absolgte, and well-
dlshongs ights of Parliament.” A more complex picture emerges
deﬁneth'rslghistory. To be sure, although the Tud(?r andl_Stuar:
from 1'15 were extremely hostile to developments in Parti?n:lend
mo'm}llrcthreatened their prerogatives, and although they o 'atm.e
Whl'ct ce from judges who were no doubt devoFed to malr; afm-
flSs‘lih&;nstatus quo, it is nonetheless true that t}}en' argu;qen s i?}i
mgtricting the privilege were hardly insubstaptlal. To t (t).se wthe
f:;alistic minds and an inclination to power -m.lthe exgll:L g;/;,rep
i t of the privilege ar -
tions for an expanded concep : ‘ >
as:ee;tled an unwarranted attempt by irresponsible m«;mbf;;slves
I]-E’arliament to abuse their position of trust and totltaluti tb;n;n ves
is i f course, was not settle
ove the law. This issue, of , ot s "
:fract consideration of opposing legal theories; it We;s (S)(;tt;d in){'
the historical development and popular acceptanc
t legislative branch. - '
depind;;zle Cgase of Sir William Williams — The evolut‘lon. o;fhg:
free .speech privilege did not end with.the Restorattl}ciz,crown
followed another cataclysmic confrontation between e Crown
and Parliament which was an immediate cautse oft t(l)lfe . :vEngliSh
i I, and the enactmen
of 1689, the exile of James 11, and : e e e s
Ri i of considerable imp
ill of Rights. This confrontation is : riance
gllasmuch gas the speech or debate clagse in oqr‘ownf(lt(})lrésglugtlli(;h
was taken almost verbatim from the like provision o
ill of Rights. o .
- The ggrievance which gave rise to the leg1slat1ve'1§refe gliaesfs
provision is set forth clearly in the preakrflbg t(;ets};znlilreﬁgionganci
i i i rting the Pro -
charging King James with subv‘er ‘rotest e
the 1gaw§ andgliberties of the ngdom. by lnli’:}%ilné prrc;ssecolilt(li e
for matters “cognizable only in Parhame.nt.' . orresp
to this article of grievance was the declaration:

. . ar-
that the freedom of speech and debates or proceedings in P .
1 2 no
privilege was not static, but evolved dynamically. But see WITTKE, supr s
at 24-25. ¢ g
2 supra note 44, at 175. ‘ . rod States
73 IS\T:catlle,a viiw was expressed forcefully by Mr. Justice Harlan in Uni

v. Johnson, 383 U.S. 169, 178 (1966).
741 W. & M. Sess. 2, c. 2 (168g).
73 Id.




)
liament ought not to be impeached or questioned in any court %0

or place out of Parliament.

This provision was not by its terms confined to spoken words
and could not have been so intended, consistent with the circum-
stances which led to its creation. The last prosecution for words
spoken in Parliament is found in Eliot’s Case in 1629, during the
reign of Charles I, and that conviction had been reversed by writ
of error by the House of Lords in 1668."°¢ The only reported
prosecution of a member by James II was against Sir William
Williams in 1686—88 for having ordered the republication of a
House committee report which alleged misconduct by the King,
his family and his advisors.” The King based this prosecution on
the legal argument that prior history and cases had carefully and
narrowly defined the free speech privilege to provide absolute
immunity only for speeches, debates and votes within the walls of
Parliament.” In response, Parliament asserted that the privilege
encompassed all of the ordinary and necessary functions of the
legislature and that the publication of proceedings was such a
function.” The immediate purpose of the speech or debate clause
of the English Bill of Rights, adopted in specific response to the
Williams trial, was to confirm this broader construction for pos-
terity %

The great case of Sir William Williams arose out of circum-
stances beginning in the reign of Charles II, when the House of
Commons, of which Williams was Speaker, received a number of
narrative reports about an alleged “popish plot” between the King,
his relatives and advisors, and the King of France to restore Cath-
olicism as the established religion of England and to prevent the
free exercise of religion by Protestants.® The most famous of
these was Dangerfield’s Narrative, which in lurid detail set forth

78 See note 70 supra; WITTKE, supra note 46, at 106.

77 Rex v. Williams, 89 Eng. Rep. 1048 (K.B. 1688). See Report of the House
Committee on the Privileges of Parliament (1771), reprinted in 8 How. St. Tr.
16-17 (1809).

This proceeding the Convention Parliament deemed so great a grievance,
and so high an infringement of the rights of Parliament, that it appears to
your Committee to be the principal, if not the sole object of the first part
of the eighth head [paragraph] of the means used by king James to subvert
the laws and liberties of this kingdom, as set forth in the Declaration of the
two Houses.

See also MclLwaAIN, supra note 45, at 242-44; W. Townsenp, HISTORY OF THE
House oF CoMMONS 412-16 (1843).

78 See Proceedings Against Sir William Williams, 13 How. St. Tr. 1370, 1377-79
(1684-16953).

79 Id. at 1410-15.

80 See p. 1133 infra.

81 See generally J. Porrock, THE Popisu Pror: A Stubpy N THE HisTORY OF
THE REIGN oF CHARLES II (1903).

1Sy

such allegations against some of the most prominent members of
the royal court. A committee of the House received these nar-
ratives, the report containing them was entered in the Commons
Journal, and the House then gave permission to several of its
members and outside printers to publish the narratives and other
papers relating to the popish plot.** Williams, the Speaker,
requested and received permission to publish Dangerfield’s Narra-
tive.®® Sir William Courtney, among others, went on record to
support the reason for the printing: &

Let men know what they please, the weight of England is the
people; and the more they know, the heavier will it be; and I
wish some would be so wise as to consider, that this weight hath
sunk ill ministers of state, almost in all ages; and I do not in the
least doubt but it will do so to those who are the enemies of our
religion and liberties.

A number of prosecutions were instituted by Charles IT against
virulently anti-Catholic spokesmen.® All were found guilty of
seditious libel or high treason by the judges of the King’s Bench.8®
Yet even Charles II dared not attack members of Parliament. It
was not until 1686, a year after James II succeeded to a turbulent
throne, that the King ordered the filing of an information in the
King’s Bench against Sir William Williams for the publication of
Dangerfield’s Narrative.’

Williams was represented by Sir Robert Atkyns, a former
judge of the Court of Common Pleas, who came out of retirement
to argue on behalf of the speech or debate privilege of the
House.®® Atkyns’ argument contained a remarkable exposition of

82 See g H.C. JOUR. 630-95 (1680). The printing began in 1680 and continued
through 1681 as new information was received. See id. at 709, 711.

83 Id. at 649.

84, J. TorBUCK, A COLLECTION OF THE PARLIAMENTARY DEBATES IN ENGLAND
96 (1741). (Courtney’s statement was made on March 24, 1681.) Another mem-
ber said, less ominously:

The Privy Council is constituted by the King, but the House of Com-
mons is by the choice of the people. I think it not natural nor rational,

that the people who sent us hither should not be informed of our actions.
Id. at g2.

85 The earlier cases includes the Trial of William Stayley, 6 How. St. Tr. 1501
(K.B. 16%8) ; Trial of Edward Coleman, 7 How. St. Tr. 1 (K.B. 1678); Trial of
Ireland, Pickering and Grove, 7 How. St. Tr. 79 (K.B. 1678); Trial of Whitehead,
Harcourt, Fenwick, Gawen and Turner, 7 How. St. Tr. 311 (K.B. 1679); Trial
of Langhorn, 7 How. St. Tr. 417 (16%9).

86 See POLLOCK, supra note 81, at 265-87.

87 Proceedings Against Sir Willlam Willlams, 13 How. St. Tr. 1370 (1684~
1695).

88 Atkyns had been dismissed from the bench for contradicting a dictum of
Chief Justice Scroggs that “the presentation of a petition for the summoning of
Parliament was high treason.” POLLACK, supra note 81, at 286.



the origin, development and purposes of the privilege. He traced
the history of the privilege from its early judicial antecedents,
which he claimed settled the principle that anything said or done
in Parliament could not be questioned in any inferior court.*
He then argued on a functional basis that the privilege encom-
passed actions of members in effectuating the powers of Parlia-
ment. He saw those powers as three-fold: a legislative power, in
the enactment of statutes; a judicial power, when acting as the
High Court; and a counselling, or enquiring, power, which serves
both the legislative and judicial powers.®® As evidence of this
third function he cited the obligation of the House to investigate
matters of state, expose corruption and maladministration, punish
offending ministers and offer guidance to the king.”

Atkyns tied Williams’ printing of the report to the enquiring
function.?? He asserted, in fact, that this function was necessary
for the accomplishment of all of the House’s powers.”> Atkyns
then responded to the Attorney General’s contention that Will-
iams’ act of publication was outside the scope of the privilege.
As a matter of common sense, he said, this was absurd.®* The
parrative had already been made public when read before the bars
of both houses and entered in their Journals; the publishing in
print changed nothing®® Finally, Atkyns asked rhetorically,
“what need was there of printing it?”’ °® and responded that the
members of the House, “out of a sense of their duty,” % might
decide that it was necessary to inform and alert the public of
Dangerfield’s charges against high ministers. An enlightened pub-
lic might then be encouraged to come forward and offer more
information, “a fuller proof” that could lead to the prosecution,

89 13 How. ST. Tk. 1370, 1383-1407 (1684-1695).
80 1d. at 1410-13.
91 Id. at 1413.
92 Id. at 1414.
93
[T]he enquiry is the most proper business of the House of Commons.

For this reason they are commonly styled The Grand Inquest of the
nation. . . .

This enquiry of theirs is necessary in a subserviency to all the several
high powers of that high court. Namely, in order to their legislature, or to
the exercise of their power of judicature.

Or it may be in order to their counselling power, for removal of great
officers or favorites. . . .

But still they first make enquiry . . . {and] the most effectual enquiry
is most probably from without doors; and without such enquiry, things of
great importance may lie concealed.

Id. at 1414-15 (emphasis added).
%4 Id. at 1415-17.
9% Id.
96 Id. at 1416.
97 Id, at 1418.
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removal, or clearing of the ministers.”® Publication of the report
was a good way of conducting this further enquiry and had
become “a most frequent practice . . . the most ordinary way of
making enquiries, which run into all parts of the nation.” 9

Atkyns’ argument was thus a forerunner of a standard ap-
plied two hundred years later by our Supreme Court — that the
privilege protects “things generally done . . . by . . . members
in relation to the business” before the legislature.’® In other
times, this argument might have succeeded, but James I1 dismissed
the judges of the King’s Bench and caused Williams to be tried by
judges who were staunch believers in absolute monarchy.'®* The
plea of privilege was rejected, and Williams was fined ten
thousand pounds.**?

Shortly after James II was sent into exile, a committee was
appointed by the House of Commons to draft what was to become
the English Bill of Rights, a proclamation for “better securing
our Religion, Laws, and Liberties.” 103 The committee was
chaired by Sir George Treby and included Sir William Wil-
liams.}** The committee reported back, and Treby said of the
free speech guarantee:™*

This Article was put in for the sake of one, once in your
place [i.., the Speaker], Sir William Williams, who was pun-
ished out of Parliament for what he had done in Parliament.

A delegation with Williams at its head was then sent to the
House of Lords, and in February of 1689 the two Houses agreed
upon the broad language of the Bill of Rights.'®® In July, the
House of Commons passed a specific resolution that the judgment
of the King’s Bench against Williams “was an illegal Judgment,
and against the Freedom of Parliament.” *7

°8 Id.

99 Id.

100 Kilbourn v. Thompson, 103 US. 168, 204 (1880).

101 Spp TOWNSEND, supra note 77, at 413; cf. 6 HOLDSWORTH, supra note 48,
at 502-05.

102 Spe Rex v. Williams, 89 Eng. Rep. 1048 (1688). Williams paid 8,000 pounds,
and the King acknowledged satisfaction. Id. For Williams’ subsequent role as
legal spokesman for James II, see note 175 infra.

103 16 H.C. Jour. 15 (January 29, 1689).

104 Id

1059 A. GREY, DEBATES OF THE House oF ComMmons 81 (1763), reprinted in
ReporT FrROM THE SELECT COMMITTEE ON THE OFFICIAL SECRETS ACT 24 (H.C.
1939).

108 10 H.C. JOUR. 21.

107 14 at 215. A bill to reverse the conviction and compensate Williams for
the fine was sent to the House of Lords. The Lords did not act favorably upon it
because that would have required payment to Williams of the not insubstantial
amount of 8ooo pounds from a greatly depleted treasury. TOWNSEND, supra note
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2. A Note on the Seven Bishops Case. — The great historical

battles in England over freedom of speech or debate occurred as
a result of legislative resistance to the Crown’s vigorous assertions
of executive prerogatives. This conflict over the respective
powers of the executive and legislative branches is at the core of
the development of the privilege. During the Tudor and early
Stuart era, at stake was not only the ability of Parliament to
deliberate freely, but also the maintenance of its power to func-
tion in areas such as foreign policy and the succession, which the
executive claimed as solely within its province.

The seminal case of Sir William Williams should be viewed in
this perspective. The Crown’s motivations for attempting to stifle
the Speaker of the House reflected more than chagrin over the
revelations of an alleged “popish plot,” or even a desire to cut off
Parliament’s informing function. The prosecution was an integral
part of the executive’s plan to extend its prerogatives and establish
effective dominance over the divisive issue of religion. It was
hoped that a Parliament rendered passive by successful violations
of its privileges would not effectively oppose the ultimate objec-
tive of the executive, to suspend some of the fundamental Jaws of
the nation and to place Parliament in a position subservient to
the Crown.108

In April of 1687, shortly after the indictment of Sir William
Williams, James II published a Declaration of Indulgence declar-
ing it to be his “royal will and pleasure that . . . the execution
of all and all manners of penal laws in matters ecclesiastical . . .
be immediately suspended.” 10 Although this assertion of execu-
tive power to nullify statutes passed by Parliament was not
completely unprecedented, prior attempts to exercise this preroga-
tive had been infrequent and had not precipitated a constitutional
crisis.”® When Charles IT had declared the ecclesiastical laws
suspended in 1672, the response in the House of Commons was so
vehement that the King retracted his declaration and acknowl-

77, at 415. See also 13 How. ST. Tr. at 1438-39. Consideration was given to
confiscating the estates of Jeffries and Sir Robert Sawyer, who had filed the infor-
mation against Williams, but the Lords declined to do so in 1695. Id.

198 See TASWELL-LANGMEAD (4th ed)) at 612-13. James was, in fact, largely
successful in stifling parliamentary opposition. The Parliament which was assembled
after Williams’ indictment was exceedingly servile, granting the King, among other
things, munificent supplies for the support of a standing army in time of peace.
But when opposition to his religious policies began to grow in the House, James
dissolved Parliament and, like Charles I before him, governed dictatorially. See
id.

9% SELECTED STATUTES, CaSES AND DOCUMENTS 389~90 (C.G. Robertson ed.
(9th ed. 1949).

119 See A. Porrarp, TuE EVOLUTION OF PARLIAMENT 275-%6 (1964) ; TASWELL-
LanGMEAD (4th ed.) 2G90-903.
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edged that the assertion of this prerogative was illegal '

In 1688, James published his Declaration a second time and
ordered it to be read in all the churches. When seven bishops,
including the Archbishop of Canterbury, petitioned the King to
rescind the order, they were charged with seditious libel 12
Despite James’ attempt to pack the King’s Bench with judges w.ho
would obey his will, the court was evenly divided over the legality
of the King’s actions."® The constitutionality of the suspending
power was thus left for decision by the jury.'** This prerogative,
Mr. Justice Powell told the jurors, amounted, “to an abrogation
and utter repeal of all the laws . . . . If this be once allow.ed of,
there will need no parliament. All the legislature will pe in the
King.” ™ On June 30, 1688, the jury returned a verdict of not
guilty 110 '

The Bill of Rights of 1689 abolished the suspend}ng power, a
prerogative which “was in its nature incompatible W{th the exist-
ence of constitutional government.” '** The first grievance enu-
merated in the Bill of Rights was that James II had endeavored
to subvert the laws and liberties of the kingdom “[b]y Asspming
and Exercising a Power of Dispensing with, and Suspending ‘of
Laws, and the Execution of Laws, without Consent of Par}la-
ment.” **®* Corresponding to this grievance was the first artl‘cle
of the Bill of Rights: “That the pretended Power of Suspepdmg
of Laws, or the Execution of Laws by Regal Authority, w1t.hout
Consent of Parliament is Illegal.” ' Thus the Bill of Rights
both abolished the suspending power and guaranteed the speech
or debate privilege.'?° Together, the two provisions‘pres.erved the
freedom of legislative debate and the force of leglslatlve'enact-
ment, thus assuring the functional independence of Parliament
in a system of separate powers.

B. Historical Developments in the United States
1. The Constitutional Convention. — The speech or debate

115 HOLDSWORTH, supra note 86, at 222; see SELECTED STATUTES, CASES AND
DoOCUMENTS, supra note 1og, at 95-8o. '

112 See TasweLL-LancmEAD (11th ed.) 443; Case of the Seven Bishops, 12
How. St. Tr. 183, 377 (1688).

113 12 How. St. TRr. at 421-30. . _

1'% The judges could not agree upon the legal issue about which the jury
should be charged, and thus left the entire decision of charge and guilt to the jury.
Id.

115 1d. at 427.

118 1d. at 430-31; TasweLL-LancmEeAaD (11th ed.) 443.

7 TasweLL-LANGMEAD (4th ed.) 294.

1BW. & M., Sess. 2, c. 2 (1689).

119 Id

120 See pp. 1129-33 Supra.



clause in article I, section 6, is the product of a lineage of free
speech or debate guarantees from the English Bill of Rights of
1689 to the first state constitutions !2' and the Articles of Con-
federation.?? Presumably because the principle was so firmly
rooted, there was little discussion of the clause during the debates
of the Constitutional Conventjon 2% and virtually none at all in
the ratification debates.!? Nevertheless, two aspects of these
debates shed considerable light upon the delegates’ intentions,
First, the Framers approached the general problem of legis-
lative privilege with extreme meticulousness. At the time of the
Convention Parliament claimed a number of privileges, most of

121 See Tenney v, Brandhove, 341 US. 367, 372-75 (1951). Both the Massachu-
setts constitution of 1780 and the New Hampshire constitution of 1784 explicitly
declared as the basis of their clauses the principle that free speech or debate in the
legislature is “essential to the rights of the people.” Mass. Consrt., part I, art.
XXI; NH. Const, part I, art. XXX, See also M. CLARKE, PARLIAMENTARY
PRIVILEGE IN THE AMERICAN CoroNiEs 69-70, 93-131 (1943). Clarke’s comprehensive
work does not reveal any overt challenge to freedom of speech or debate in the
colonial assemblies, nor did we uncover any in our research. As an a priori matter,
when one considers the political climate in states such as Massachusetts between
1760 and 1776, this appears quite incredible; the matter surely warrants further
study.

122 See Tenney v, Brandhove, 341 US. 367, 372~75 (1951). Article 5 of the
Articles of Confederation provided as follows:

Freedom of speech and debate in Congress shall not be impeached or ques-
tioned in any court or place out of Congress . . . .

We could find no debate on the language, scope, or purpose of this provision in the
Articles Convention, At least two proposals utilizing language similar to that in
the Articles were presented to the Constitutional Convention. The Pinckney plan
provided:

In each House a Majority shall constitute a Quorum to do business — Free-
dom of Speech & Debate in the legislature shall not be impeached or
Questioned in any place out of it . , . .

3 RECORDS OF THE FEDERAL CONVENTION OF 1787, at 597 (M. Farrand ed. I9I1).
And the Convention’s Committee on Detajl recommended the following language:

Freedom of speech and debate in the Legislature shall not be impeached or
questioned in any Court or place out of the Legislature . . . .

3 DocumEeNTARY HISTORY OF THE CoNSTITUTION OF THE UNITED STATES 447 (1900).
Toward the end of the convention both proposals were referred to the Committee
of Style and Arrangement, which without explanation adopted the language of the
current speech or debate clause which bars questioning “in any other place”
RECORDS OF THE FEDERAL CONVENTION OF 1787, at 567, 593 (M. Farrand ed. 19I1).
The earlier versions of the privilege invoke the language of the English Bill of
Rights, which had singled out the judiciary for special mention due to the seditious
libel conviction of Sir William Williams by the King’s Bench. See pp. 1129-33
supra.

'23 See pp. 113840 injra.

124 See 2 ELLIOTS DEBATES §52-354 (Massachusetts), 325, 329 (New York) (2d
ed. 1937); 3 ELrLioTs DesarEs 368-75 (Virginia) (2d ed. 1937); 4 Erriors Dg-
BATES 73 (North Carolina) (1st ed. 1863). In the above debates, the speech or
debate clause received only cursory mention and was approved without dissent. In
each of the other state debates, there is no recorded mention of the clause.

136
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which derived historically from ijts original judicial character.12
Many of these privileges should have fallen into desuetude, giver
the changing functions of Parliament. Instead, however, they
had become instruments of oppression.’*® Aware of these devel.
opments and fearful of legislative excess,"®™ the Framers limited
certain privileges and excluded others altogether, For example
the unlimited privilege from arrest and civil process was care-,
fully defined and severely curtailed in article I, section 6.128 The

papermen,'*® was withheld entirely from Congress; ' and the
Privilege to determine members’ qualifications, as wel] a5 the re-
lated pr.1v1l.eges of e?{clusion and expulsion of members, were nar-
rowed significantly in light of Wilkes’ ordeal 31

The Framers also inserted a provision in the Constitution
which specifically overruled an important and controversial
privilege. Since 1641, the House of Commons had a standing ryle
which forbade the publication of its proceedings either by mem-

25 See p. 1122 & notes 45—46 supra.

126 See notes 128-32 infra.

127 See, eg., J. Map1soN, THE FEDERALIST No. 43 (1788): “The legislative de-
partment is everywhere . . drawing all power into his impetuous vortex.”

128 See generally T, JEFFERSON, MANUAL oF PARLIAMENTARY PRACTICE § 3
(1797-98). See also Long v. Ansell, 293 US. 76 (1934); Williamson v, United
States, 207 US. 425 (1908). The privilege from arrest had been extended beyond
its original Scope, see note 46 supra, to include not only the persons of members
and their servants, but their families and estates as well. Members of Parliament
even took to selling “protections” to complete outsiders, who were thus placed
beyond the reach of the common Jaw, See WITTKE, supra note 46, at 41-43. See
also 1 T. May, Tue CONSTITUTIONAL History or Encranp 358 (x912). Following
the enactment of the English Bill of Rights, statutes were passed eliminating these
abuses. The last of these statutes was 10 Geo. 3, € 50 (1769), which limits the
privilege from arrest in terms similar to those of article I, section 6 of our Con-
stitution.

129 See 1 Anson, Supra note 59, at 161-64; p. 1138 infra,

30Mr. Justice Miller’s excellent historical analysis in Kilbourn v. Thompson,
103 US. 168, 183-89 (1880), demonstrates how this privilege obtained only in
bodies of a judicial character.

13! Wilkes was one of the few honest members of a House of Commons,
which had yielded its independence as a result of bribery and cajolery by the
Crown. Wilkes’ public exposure of this corruption left the House in a virtual
frenzy; it passed a resolution, joined by the House of Lords, withdrawing the
privilege from him so that he could be tried in the courts for seditious libel.
Wilkes went into self-imposed exile until 1768, when he returned to England
and was reelected to Parliament. The House thereupon expelled him and he was
convicted of seditious libel and sentenced to 22 months of imprisonment. Wilkes

536-42 (1969).



bers or by the press, except by specific leave of the House. This
rule was originally justified as insuring secrecy against monarchs
who threatened retaliation against members who were discovered
to have intruded into their prerogatives in parliamentary debates.
But the rule was later invoked out of fear of misrepresentation in
the press and a general intolerance of public criticism.*®> The
possibility that such a rule could be invoked by the new Congress
was inconsistent with the authors’ theories of self-government,
which presupposed the existence of an informed electorate.’®® In
addition, the Framers were appreciative of the effects on public
opinion and on government caused by publicizing the debates of
the colonial assemblies.®* They therefore placed in the Constitu-
tion a duty of Congress to inform the public about its delibera-
tions.’® This provision generated heated argumentation in the
ratification debates,’®® with anti-federalists protesting that it did
not go far enough since it allowed the people’s representatives to
conduct secret proceedings “in their judgment.” They were as-
suaged only after Madison and other influential members of the
Convention assured them that the secrecy exception would be in-
voked only on extremely rare occasions and that the people’s

representatives could be trusted to exercise considerable restraint.

in withholding proceedings from the electorate.'®

Alone among the privileges claimed by Parliament, freedom of
speech or debate was placed in the Constitution virtually un-
changed. In light of the care with which they approached legisla-

132 See 1 ANSON, supra note 59, at 161-64.

133 See, e.g., J. Mapison, NoTEs oN DEBATES IN THE FEDERAL CONVENTION OF
1787, at 434 (1966); 1 THE WoRKS OF JaMEs WILsoN 422 (McCloskey ed. 1967);
cf. 4 PapErs oF JamEes Mapison 236-37 (Hutchenson ed. 1965); 6 WRITINGS OF
JamEs Map1soN 396—98 (Hunt ed. 1906).

134 Following the practice of the House of Commons, the colonial assemblies
had enjoined their members from reporting proceedings in order to preserve secrecy
of operation from the Crown, or, in their situation, from Crown-appointed gov-
ernors. CLARKE, supra note 121, at 227-34. However, beginning around 1760, sev-
eral of the assemblies repealed the secrecy rule and opened their proceedings to the
public. The immediate effect in one important state, Massachusetts, was that the
debates over policies of resistance accentuated the sense of crisis and stirred the
people of Boston to “mutiny and rage.” J. POLE, POLITICAL REPRESENTATION IN
ENGLAND AND THE ORIGINS OF THE AMERICAN REPUBLIC 70-71 (1966).

135 Art. I, § s requires that:

Each House shall keep a Journal of its proceedings, and from time to time

publish the same, excepting such parts as may in their judgment require

secrecy; and the yeas and nays of the members of either House on any

question shall, at the desire of one-fifth of those present, be entered on the
Journal.

138 See, e.g., Patrick Henry’s plea in the Virginia Ratification Convention, 3
Erriorr’s DEBATES, supra note 124, at 170, 315-16, 37578 (1788).
137 See, e.g., The Virginia Ratification Debates, 3 ELLI0T’S DEBATES, supra note

124, at 331 (Madison), 4or (Randolph), qo9 (Madison), 459 (Mason), 460 (Madi-
son and Mason).
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’ 3
tive privilege generally and the fact that the Framers were compe-
tent historians and political theorists, the conclusion seems almost
inevitable that they recognized the unique and vital role of this
privilege in the system of separate powers.’®® Thus, the fact that
other legislative privileges were curtailed gives no warrant to
dilute the speech or debate privilege, which had been molded by
history as vital to the independence and integrity of the legislature.
The argument to the contrary, that the abuses of other privileges
can be imputed to the speech or debate privilege, an argument
expressed by Chief Justice Burger in Brewster, depends upon an
historical construction that is more creative than descriptive.'®

The second event of importance in gauging the delegates’ in-
tent occurred during the brief debate in the Convention over the
speech or debate clause. Madison proposed that the scope of the
privilege be defined specifically, but this was rejected by the

138 Tames Wilson, an important member of the committee that drafted the
speech or debate clause, stated the purpose of this privilege in these terms:

In order to enable and encourage a representative of the publick to dis-
charge his publick trust with firmness and success, it is indispensably neces-
sary, that he should enjoy the fullest liberty of speech, and that he should
be protected from the resentment of every one, however powerful, to whom
the exercise of that liberty may occasion offence.

2 Works oF JaMEes WiLson g21 (McCloskey ed. 1967).

There is little doubt that in speaking of the “powerful,” Wilson is referring pri-
marily to the executive branch. Cf. United States v. Johnson, 383 U.S. 169, 181~
82 (1966).

139 Jnited States v. Brewster, 408 US. so1, 516—21 (1972). In arguing for a
limited construction of freedom of speech or debate, the Chief Justice stated:

The history of the privilege is by no means free from grave abuses by legis-
lators. In one instance, abuses reached such a level in England that Parlia-
ment was compelled to enact curative legislation.

Id. at g1 (emphasis added). He then cited WITTKE, supra note 46, at 39, for
examples of abuse. Yet all of these abuses, as well as the “curative legislation,”
dealt with the privilege from arrest, not the privilege of speech or debate. See
WITTKE, Supra note 46, at 39-42. See also note 128 supra.

The Chief Justice then compounds the error by specifically referring to the
privilege from arrest and emphasizing its limited scope. 408 US. at 520-21. He
then states: “We recognize that the privilege against arrest is not identical with
the Speech or Debate privilege, but it is closely related in purpose and origin.”
Id. at 521. No citation or authority is given for this remarkable proposition. The
statement would have been substantially true in the 1400’, but totally ignores the
completely separate development of the two privileges over the soo years that
followed, While the original formulation of both privileges protected burgesses
only from interference by private persons with their parliamentary functions, see
pp. 1122-23 & notes 46-48 supra, the speech or debate privilege developed into a
shield against interference by the King. The freedom from arrest privilege, how-
ever, never applied to executive-motivated actions. See note 46 supra.

Earlier in his analysis, the Chief Justice combined both of these errors when
he attempted to invoke the memory of the Framers: “The authors of our Consti-
tution were well aware of the history of both the need for the privilege and the
abuses that could flow from too sweeping safeguards.”” Id. at s17. If the case
under decision had involved a legislator invoking the privilege against arrest to



Convention."** Although there is no direct evidence of the reason |40

behind the Convention’s action, it may be
Framers were heeding Blackstone’s warning th
could be counterproductive, for if 14!

inferred that the
at such definitions

no pri\{ilege .[were] to be allowed but what was so defined and
determined, it were easy for the executive power to devise some
new case, not within the line of privilege, and under pretence

thereof to harass any ref i
y refractory member and violate the f
of parliament, reedom

Madison himself was later to a
proach to the privilege. 4

2. Po.st-Convention Developments. — The great ideals of the
Constltutlon were not long in print before they were tested b
intense f'actional disputes which threatened the Republic’s futurey
Intergecme conflict was mitigated by the unifying role of Presiden£
Washmg'ton, but even limited tolerance gave way to undisguised
suppression under the administration of John Adams.}** The most
forceful and persistent of the executive’s critics were in the press
gnc{ in Congress. And the Federalist administration enlisted the
judiciary to intimidate both groups.1#

(a) The Cabell Grand Jury Investigation and Jefferson’s
P.ro'test. ‘—In 1797, a federal grand jury was impanelled in Vir-
ginia to investigate the conduct of several anti-Federalist mem-
bers of Congress, including Congressman Cabell of Virginia, who
had'sent newsletters to their constituents attacking the adrélinis-
trgtlon’s policy in the war with our former ally, France. The ad-
anistration declared the newsletters to be “sed’itious " to contain
information valuable to the enemy, and to threaten th’e security of

gree, advocating a functional ap-

bar a civil suit for nonpayment of debt, this statement would be persuasive; all
of the “history,” “abuses” and “the privilege” discussed involve that privile e' If
the delegates were aware of a long “history” of “abuses” from “too swge'in
safeguards” of freedom of speech and debate, they certainly kept this to thim%
selves. All of the available evidence, including Jefferson’s great protest in Cabell’s
Case_, note 150 infra, supports the conclusion opposite to that asserted by the Chief
Justice. .Compare his opinion in Powell v. McCormack, 39g F.2d 577, 599-602
(D.C. Cir. 1968), eff’d in part, rev’d in part, 395 US. 486 (1969) v:rhbere the
clause’s history and purpose were set forth more accurately ’

149 See Cella, supra note 46, at 14-15. -

11 BLACKSTONE’S COMMENTARIES 164 (1763).

142

In the application of the privi i i i

ica - privilege to emerging cases, difficulties and differ-
ences of opinion may arise. In deciding on these th’e reason and necelssietr
of the privilege must be the guide. g

4 WRITINGS OF JAMES MADISON 221 (1863).
143
nd thSe; ].M: Si\i[lITI;, dFREEDOM’s FETTERS (1956); Carroll, Freedom of Speech
e rress in the Federalist Period: The Sedition Act
oo (rorcy, ct, 18 U. MiceH. L. REv.
144 See SMITH, supra note 143; Caroll, supra note 143.
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the nation.' The grand jury was placed under the supervision of
Mr. Justice Iredell. Spurred by his inflammatory charge,™* the
grand jury levied indictments against Cabell and others for dis-
seminating “unfounded calumnies” against the government.**
Thomas Jefferson, who was then Vice-President of the United
States and a leading contemporary expert on congressional pro-
cedure,'*® immediately drafted a long essay in the form of a pro-
test to the Virginia House of Delegates, signed by himself and
other leading citizens of the district represented by Cabell.
Jefferson’s treatise condemned the grand jury’s investigation as an
overt violation of the congressional privilege and of the doctrine
of separation of powers. The draft was forwarded to Madison,
who joined in supporting it and suggested minor changes.™*® These
changes were then adopted by Jefferson and the protest was sent
to the House of Delegates. The significance of this eloquent pro-
test goes beyond even the stature of its authors; it is a cogent
analysis of the purposes and scope of the speech or debate clause,
as well as the limitations the clause places on grand jury inves-
tigations.’®® Jefferson’s protest ended with a petition that the

145 Spe 8 WoRKS OF THOMAS JEFFERSON 325 (Ford ed. 1904).

148 Gee 1. BRANDT, JaAMES MADIsoN: FATHER oF THE CONSTITUTION 460 (1950);
M. PererRsoN, THOMAS JEFFERSON AND THE NEw NATION 605 (1970).

147 g8 Works oF THOMAS JEFFERSON 325 (Ford ed. 1904).

148 While Vice-President, Jefferson compiled the authoritative Manual of Parlia-
mentary Practice. This manual is controlling in the House of Representatives except
when in conflict with a standing rule. See Rule XLII in L. DESCHLER, CONSTITU-
TION, JEFFERSON’S MANUAL AND RULES OF THE HOUSE OF REPRESENTATIVES, H.R.

Doc. No. 439, g1st Cong., 2d Sess., § 938, at 540 (1971).

149 T etter from Madison to Jefferson, August 5, 1797, in PRESIDENTIAL PAPERS
MICROFILM, JAMES MADISON PAPERS, SERIES I: 1796 JaN. 5 — 1801 JunE 14 (Li-
brary of Congress). .

150 8 Works oF THOMAS JEFFERSON 322-31 (Ford ed. 1904):

[Iln order to give to the will of the people the influence it ought to have,

and the information which may enable them to exercise it usefully, it was

a part of the common law, adopted as the law of this land, that their

representatives, in the discharge of their functions, should be free from the

cognizance or coercion of the coordinate branches, Judiciary and Execu-
tive; and that their communications with their constituents should of right,
as of duty also, be free, full, and unawed by any: that so necessary has this
intercourse been deemed in the country from which they derive principally
their descent and laws, that the correspondence between the representative
and constituent is privileged there to pass free of expense through the chan-
nel of the public post, and that the proceedings of the legislature have been
known to be arrested and suspended at times until the Representatives could
go home to their several counties and confer with their constituents.

Id. at 322-23.

[Flor the Judiciary to interpose in the legislative department between
the constituent and his representative, to control them in the exercise of
their functions or duties towards each other, to overawe the free corres-
pondence which exists and ought to exist between them, to dictate what
communications may pass between them, and to punish all others, to put
the representative into jeopardy of criminal prosecution, of vexation, ex-
pense, and punishment before the Judiciary, if his communications, pub}xc
or private, do not exactly square with their ideas of fact or right, or with



House of Delegates order the arrest and imprisonment of the
grand jurors '** for this “great crime, wicked in its purpose, and
mortal in its consequences,” which not only jeopardized Cabell
personally, but infringed the rights of the people.’” The petition
apparently mobilized public opinion, because the grand jury
quickly withdrew its presentment.!33

(b) Matthew Lyon’s Case. — Intimidation of critical members
of Congress did not end with the aborted grand jury investigation
of Congressman Cabell. In 1798, the administration obtained an
€ven more potent weapon for use against its opponents — the
Sedition Act.'™ As he had predicted,’” Matthew Lyon, a vocifer-
ous anti-Federalist congressman from Vermont, was the first per-
son prosecuted under the Act.’®® His trial, its effects on representa-
tive government, and the public reaction it generated, bore wit-
ness to the effects on the doctrine of separation of powers which
result when the executive and judicial branches take action
against a legislator who speaks out against policies thought by the
executive to be “essential” to the national security.

their designs of wrong, is to put the legislative department under the feet
of the Judiciary, is to leave us, indeed, the shadow, but to take away the
substance of representation . . . is to do away the influence of the people
over the proceedings of their representatives by excluding from their knowl-
edge, by the terror of punishment, all but such information or misinformation
as may suit their own views; and is the more vitally dangerous when it is
considered that grand jurors are selected by officers nominated and holding
their places at the will of the Executive . - . and finally, is to give to the
Judiciary, and through them to the Executive, a complete preponderance
over the legislature rendering ineffectual that wise and cautious distribution
of powers made by the constitution between the three branches, and
subordinating to the other two that branch which most immediately depends
on the people themselves, and is responsible to them at short periods.

Id. at 325-27.
15UId. at 329-30.
152 I1d. at 331.

153 See T.M. SMITH, FREEDOM’S FETTERS 95 (1956); Koch & Ammon, The Vir-
ginia and Kentucky Resolutions: An Episode in Jefferson’s and Madison’s Defense
of Civil Liberties, 5 WiLLlam aND MARY QUARTERLY 152-53 (third series 1948).
That the protest was aimed principally at allerting public opinion seems evident
from Madison’s letter, in which he stated:

It is certainly of great importance to set the public opinion right with
regard to the functions of grand juries, and the dangerous abuses of them
in the federal courts; nor could a better occasion occur.

Letter from Madison to Jefferson, August s, 1795,
FILM, JaMES Mabpison PapPERS, SERIES I:
Congress).

341 Stat. 543 (July 14, 1798).

35 Lyon’s Case, 15 F. Cas. 1183, 1185 (No. 8646) (C.C.D. Vt. 1893) (the case
was decided in 1798).

in PRESIDENTIAL PAPERS MICRO-
1796 JaN. 5-1801 JUNE 14 (Library of

'38 Id. This case is also discussed in detail in SMITH, supra note 153,
in a chapter aptly entitled The Ordeal of a Critical Congressman.
Patterson’s role in the case is also discussed in Kraus, William Patte

Justices oF THE UNITED STATES SupreME CoOURT 163,
F. Israel eds. 1g69).

at 22141,
Mr. Justice
rson, 1 THE
170-71 (L. Friedman &

L

43
Lyon was indicted and tried under the Sedijdon Act for P(ub-
lishing two letters: the first accused t}'le Pre&dgnt of an “un-
bounded thirst for ridiculous pomp, foolish afiula%tmn, and selfish
avarice” and the second reprinted a commum.catl)on frgm France
containing a charge of “stupidity” in the nation’s pohcy toward
France.’®™ Supervising the grand jury was Mr. Justice Pa_tterson,
who instructed the jurors to look carefully at “the Sed,l,tllgéls at-
tempts of disaffected persons to disturb 'the government. The
grand jury issued the indictment against Lyon.on October s,
1708, 2 days after it was impanelled and at a time when Lyon
was a candidate for reelection to a House equally divided between
Federalists and anti-Federalists.*™
Lyon’s trial began 4 days later. He was represented by t.he
Chief Justice of Vermont, but the latter w1thdre:w when Justice
Patterson refused to allow the defense adequate time for prepara-
tion.""! Lyon was ignorant of the law and offeregl no real de-
fense.!®® Following one-sided instructiqps by Justice Patterson,
the jury found Lyon guilty as charged.'™ He was sentenced to 4
months’ imprisonment and fined $1,000. . o
The lesson which the Administration sought to iChlGV? in jail-
ing Lyon was not unheeded; ]effe:rson wrot?’ Egat Lyon sxgdge,
and jury . . . are objects of national fear.” '** But the ’ ams
Administration’s careful planning was upset. when Ly0n§ con-
stituents, enraged at the imprisonment of their representatxvehf-or
criticizing Adams, formed a mob and thr‘egtened to frie im
forcibly. Lyon apparently perceive.d the polxtlca}l lev.erage e now
possessed, and quieted the mob. His continued 1mprlsonme.nt was
so embarrassing “that the cabinet panted for an excuse to liberate
him.” * He was offered a pardon and money in return for zn
apology (the President said that “repentance mu§t .p‘rletc)e Z
mercy”’), but Lyon refused.**® He was reele'cted while in ]au1 y
comfortable majority and released from prison at the conclusion

157 Lyon’s Case, 15 F. Cas. 1183, 1184 (No. 8646) (C.C.D. Vt. 1895) (case
decided in 1798).

158 Kraus, supra note 156, at 170.

159 Id )

1601 von's Case, 15 F. Cas. 1183, 1187 (No. 8646) (C.C.D. Vt. 1895).

181 Jd. at 1185.

162 Id. at 1187. .

163 Patterson charged the jury to decide two points: 1) whet.h.er Lyon fittkllth‘?tjzg
the writings in question, and 2) whether he wrote them seditiously, wi bac
intent.” The first issue was not contested. Kraus, supn'l.note 156,A 8'.t 170—71.'tion
Justice Patterson never mentioned the propriety of Vlegmmate political opposi s
the defense of truth, or even the possibility of acquittal. Id.

164 Id V . )

165 Lyon’s Case, 15 F. Cas. 1183, 1189 (No. 8646) (C.C.D. Vt. 1895).

188 14, at 1190.
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of the sentence.'™ On his return trip to Congress, he was hailed
by crowds rivaling those at Washington’s inauguration.!®® A
move by Federalist forces in the House to expel him failed to
muster the necessary two-thirds vote, and Lyon served another
10 years.'™ Final vindication came in 1840, when a bill was
passed by both houses and signed by the President voiding the
judgment.*™

Acting in his own defense, Lyon had not raised article I, sec-
tion 6 as a defense to his prosecution, and the issue of the speech
or debate privilege was not litigated at his trial. But Lyon’s Case
is nonetheless vitally important to the doctrine of legislative privi-
lege. Lyon is the only member of Congress in American history
to be tried and convicted in the courts for openly criticizing na-
tional policy. His trial and its aftermath illustrate vividly the
harm to separation of powers which the Framers sought to pre-

vent by including the speech or debate clause in the Constitu-
tion.'™

ITITI. THE ScoPE OF THE PRIVILEGE

In defining the scope of the speech or debate privilege in
“emerging cases,” Madison wrote, “the reason and necessity of
the privilege must be the guide.” *™ The historical development
of the privilege in both England and America reveals a funda-
mental principle — that the speech or debate privilege arose
dynamically to preserve the functional independence of the legis-
lature. If it is to serve this purpose effectively, its content can-

167 Id

188 SMITH, supra note 153, at 241.

1%® Lyon’s Case, 15 F. Cas. 1183, 1190 (No. 8646) (C.C.D. Vt. 18¢5s).

170 1d. at 1191,

7! Other constitutional privileges have been implicated in cases in which they
were not specifically litigated. The Supreme Court has observed that the trials
of newsmen under the Sedition Act, r Stat. 596 (1798), “first crystallized a
national awareness of the central meaning of the First Amendment.” New York
Times Co. v. Sullivan, 376 U.S. 254, 273 (1964). Many of the newsmen in these
cases served as their own counsel, as did Lyon, either by their own choice or be-
cause Federalist judges were generally hostile to defense counsel. Thus the con-
stitutional provision was often not raised as a defense. See, e.g. the trials of
Thomas Cooper in F. WuaArTON, STATE TRIALS OF THE UNITED STATES DURING
THE ADMINISTRATIONS OF WASHINGTON AND ADAMS 659—79 (1849). See also the trial
of John Freis for treason, id. at 610-41. When newsmen represented by counsel
did attempt to raise the constitutional issue, they were often ordered to abandon
the effort. See, e.g., the trial of James T. Callender, id. at 710-13. Considering the
attitude of Mr. Justice Patterson in the Lyon case, p. 1143 & notes 158-63 supra,
there can be little doubt that the claim of privilege would have been summarily
dismissed had Lyon raised it.

172 4 WrITINGS OF JaMEs Mapison 221 (Hunt ed. 1910) ; see note 142 supra.

1973] LEGISLATIVE PRIVILEGE 145
not be frozen by the role of the burgesses of five hundred years
ago, or by the events leading to the execution of Charles I, or
even by the conditions prevalent in 1787. Instead the clause
must be shaped, as it has always been, by the contemporary
functions of the legislature in a system of separation of powers. 273

The historical development of the privilege should also demon-
strate that it is an over-simplification to assert that the only argu-
ment supporting a broad construction is based upon exaggerated
fears of a runaway and tyrannical executive.'™ Any system of
government based on separation of powers contains inherent fric-
tion, and clashes between the legislative and executive branches
over their respective prerogatives are inevitable. It should be re-
membered that past threats to legislative independence have come,
in the main, from executives who were unquestionably sincere in
their beliefs but unable or unwilling to settle their differences with
critical legislators in the political arena.'™ But even well-meaning

173 See Cella, supra note 43, at 34. Chief Justice Burger diluted the importance
of the English experience by pointing out that
the English system differs from ours in that their Parliament is the supreme

authority, not a coordinate branch. Our speech or debate privilege was
designed to preserve legislative independence, not supremacy.

United States v. Brewster, 408 U.S. gor, 508 (1972). He drew on a statement from
United States v. Johnson, 383 US. 169 (1966), that the privilege “was the cul-
mination of a long struggle for parliamentary supremacy.” Id. at 178. But this
view of the development of the privilege in England is mistaken. In its formative
period — from 1540 through 1688 — the privilege was asserted by Parliament as a
necessary defense of its growing independence. During that period, Parliament
was attempting to preserve and extend its functions in a system of balance of
powers. Neither the claim nor the reality of Parliamentary supremacy was to
come until much later.

174 But see Note, The Bribed Congressman’s Immunity from Prosecution, 75
Yare L.J. 335 (1965).

7% See pp. 1123-28, 1140-44 supra. The only clear exception was the prosecu-
tion of Sir William Williams by James II, whose despotic ambitions were nurtured
by a zealous belief in the divine right of kings. 13 How. ST. Tr. 1370 (1686-1688).
Yet even in this instance, one should hesitate before regarding the King’s opponents
as unyielding defenders of liberty. After Sir William Williams was convicted, he
turned full circle and swore loyalty to the King. Williams, who had already been
driven close to bankruptcy by the judgment in his criminal action, was sued by
the Earl of Peterborough, who had been unfavorably mentioned in Dangerfield’s
Narrative and who demanded large damages from Williams. The King and
Williams then struck a bargain whereby the civil action would be dropped if
Williams became Solicitor General. To writers who lacked charity for former
Whigs who aided the opposition, such a deal “to a man of strong principles . . .
would have been more dreadful than beggary, imprisonment, or death.” 2 T.
Macavray, THE HisTOrRY oF ENGLAND FROM THE ACCESSION OF JAMES THE SECOND
988-89 (C. Firth ed. 1968).

As Solicitor General, Williams, a prior enemy and victim of James’ oppressive
policies, represented the King in the prosecution of the seven bishops. See pp. 1134~
35 & notes 108-119 supra; Case of the Seven Bishops, 12 How. St. Txr. 183, 202
(1688). Not only did Williams argue that the King had the inherent power to
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executive challenges to legislative activities can have a serious im-
pact upon traditional legislative functions. When one considers

their.respective prerogatives, the prophylactic purposes of the
doctrine of legislative privilege are magnified.

These considerations indicate that in executive-motivated

the privilege should extend to all of a congressman’s actions simply
because of his statys. For example, crimes such as assault and
ba.ttfery or armed robbery should be beyond the scope of the
privilege, even if fortuitously committed within the walls of the
Capitol.'™  Sych crimes are not legislative functions, and theijr
commission in no way supports the system of separate powers,

A broad construction of the privilege in cases involving con-

suspend ecclesiastical laws without the consent of Parliament, id. at 402-17, but
he also cited his own conviction as precedent against some of the bishops’ legal
arguments. Id. at 226-29. To complete this surprising role reversal, the bishops
were represented by Sir Robert Sawyer, who was the Attorney General who had
prosecuted Williams. Id, at 202-03.

Following the Restoration, Williams disavowed the positions he had taken as
Solicitor General in the Seven Bishops case. He opposed publication of the trial
transcript, id. at 201, and in a later case, when discussing the Seven Bishops case
said to the King’s Bench: ‘T will not undertake to justify the proceedings of they
late Government: we have all done amiss, and must wink at one another.” Prynn’s
Case, 87 Eng. Rep. 764, 766 (1691).
. 178 Special problems are presented in prosecutions of crimes such as bribery
in which the charge is often intertwined with 2 privileged act. Since the speech,
or debate clause precludes inquiry into a congressman’s “legislative acts . .
[and] his motives for performing them,” the privilege might operate to bar the
admissibility of evidence. United States v. Johnson, 383 US, 169, 185 (1966).
See also Ex parte Wason, LR. 4 Q.B. 573 (1869).
debate privilege operates testimonially — to preve
conFerning their activities —in 3 manner akin to the privilege against self-incrimi-
nation or the attorney-client privilege. See Report FROM THE SELECT COMMITTEE

ON THE OFFICIAL SECRETS AcTs 9 (House of Commons 1939). This is discussed
more fully at pp. 1157-63 infra.

In this sense, the speech and
nt questioning of legislators
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assaults upon legislative prerogatives. If the courts define the
privilege narrowly, so as to entertain on the merits executive-
motivated challenges to legislative activities, they will subject
themselves to weighty pressures which threaten to politicize their
processes. Such pressures have too often proved irresistible in the
past. Whether couched in terms of “sedition,” “treason,” or
“‘espionage,” the essential position of the executive in these cases
has been that legislators have jeopardized policies which the execy-
tive believes are essential to the furtherance of important national
interests. Understandably, the traditional inclination of the courts
has been to entertain the executive’s claims of impending disaster
with a sympathetic ear, and to view the actions (and sometimes
motives) of the offending legislators as irresponsible or unpatrio-
tic, or both.'™ But neither Congress nor the English Parliament
has been full “of spies and traitors,” '8 and judicial decisions re-
stricting the privilege at the behest of the executive have later been
regretted as unfortunate instances of judicial overreaction.1?? Judi-

177 See notes 65 & 102 supra for the perspectives of Justices of the King’s
Bench in Eliot’s and Williams’ cases, and pp. 1140-43 supra for those of two
American Justices in Cabell’s and Lyon’s cases. See also Gravel v. United States,
408 US. 606 (1972), in which Justice Douglas, in dissent, pointedly stated that
judicial hostility “emanates from every phase of the present proceeding.” Id.
at 633.

"8 In 1938, an opposition member of the House of Commons, Duncan Sandys,
obtained and disclosed secret military documents, allegedly in violation of the
Official Secrets Act, 10 & 11 Geo. S, € 75 (1920). The documents revealed the
inadequacy of anti-aircraft defenses around London, and Sandys hoped to mobilize
public opinion to remedy the situation. A military court of inquiry subpoenaed
Sandys for interrogation about the source of the documents. The House appointed
a special committee to consider the applicability of the Official Secrets Act to
members of Parliament. During the course of debate, Clement Atlee stated:

Unless Members of Parliament can have reasonable access to kno.w'ledge
they cannot criticise Ministers effectively. It is our duty to criticise Ministers
who are in charge of the administration . . . .

In. practice Members of Parliament do not abuse their privileges; we are
not a House of spies and traitors, and the House has its own method of
dealing with hon. Members and of keeping them within bounds. I think
it is essential for the life of this House that this House itself should mgke
itself responsible for hon. Members. There is a danger in any suggestion
that there should be some outside court or sanction brought in.

337 Pare. Des. H.C. (sth Ser.) 2167 (1938). The Committee agreed with Atlee
on this point. See REPORT FROM THE SELECT COMMITTEE ON THE JUDICIAL SECRETS
Acts 15 (House of Commons 1939). But see note 212 supra.

1"®In Rex v. Wright, 101 Eng. Rep. 1396, 1398 (1799), one Justice of the
King’s Bench said of the Williams case that it “happened in the worst of times”
and another said that it was “a disgrace to the country.” The same may properly
be said of the actions of Justices Iredell and Patterson in the Cabell and Lyon
cases. See pp. 114043 supra.

The phenomenon of judicial over-deference to executive claims of protecting
national interests is not, of course, limited to legislative immunity cases. It has
occurred with some frequency in first amendment cases as well. See generally
T. EMERSON, THE SYSTEM oF FREEDOM OF EXPRESSION (1970).
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cial neutrality can be assured only by a broad definition of the
privilege, which leaves judgments about the propriety of specific
exercises of legislative functions in the political arena. Which
legislators are heroes in their conflicts with the executive, and
which are villains, is a matter best left to the collective delibera-
tion of their colleagues and of their constituents.

These considerations have little applicability in private civil
cases. None of the cases which led to the incorporation of the
privilege in our Constitution involved a suit by a private individual
claiming that his rights were violated.’®® Although the early
judicial origins of the privilege certainly would have barred such
suits,*® only under the static historical view would that result
necessarily persist. But the functional approach which derives
from our historical analysis suggests that the operation of the
clause should be different in cases where it is asserted against in-
dividual rights than in those where it is asserted against executive
intrusions.'® For reasons which will be developed more fully,'®®
the proper functioning of our system of separation of powers
requires that in at least one instance involving a clash of indi-
vidual rights and the privilege — where rights guaranteed by the
Constitution are infringed — judicial review should not be fore-
closed by the speech or debate clause.

In this section of the Article, we analyze the contemporary
role of Congress to determine which congressional activities should
be defined as “legislative functions” for the purpose of the speech
or debate clause. We examine the question whether collective
congressional action can divest individual congressmen of the
privilege, and we attempt to distinguish between executive-mo-
tivated and civil suits against legislators.

A. The Informing Function

A major issue in the Gravel case was whether the acquisition
of the Pentagon Papers and the Senator’s private publication of
the committee record were beyond judicial inquiry. Adopting a

180 There were, in fact, no civil suits against members of Parliament involving
the speech or debate privilege before our Constitution was written. But cf.
Strode’s Case, supra note 47 (private criminal case in 1512 involving privilege
when still tied to judicial origins). This is probably the result of two factors:
(a) private litigants may have felt that bringing such actions was useless;
and (b) they may have been deterred by the existence of another privilege, by
which the House of Commons committed for contempt those individuals who had
insulted members. See WITTKE, supra note 46, at 49-51.

181 See the discussion of Strode’s Case, supra note 47. See also Ex parte Wason,
LR.4Q.B. 573 (1869).

182 See pp. 117274 infra.

183 See pp. 1174-77 infra.

1973] LEGISLATIVE PRIVILEGE 1149
narrow definition of the scope of the privilege and asserting that
these matters were not part of “legislative activity,” the Supreme
Court held that they were not privileged.!** Specifically, the Court
held that while a Senator cannot be questioned about his conduct
in committee, he can be interrogated about how he obtained ma-
terials for the hearing and how he secured publication of the
committee record. In so holding, the Court adopted an inade-
quate definition of “legislative activity,” which allowed executive
and judicial inquiry in precisely that kind of situation which the
speech or debate clause was designed to forbid.

1. Publication of Legislative Proceedings. — The scheme of
representative government envisaged by the Constitution presup-
poses an obligation on the part of a legislator to inform his con-
stituents and colleagues about vital matters concerning the ad-
ministration of government and national affairs.’® The informing
function plays a key role in our system of separation of powers,
insuring that the administration of public policy by the innumer-
able nonelected officials of the executive department is fully
understood by the legislature and the people.’® In contemporary
times, as much as when the Constitution was written, the inform-
ing function acts to preserve the basic character of our constitu-
tional government.' For a system of self-government to be
viable, the people must be fully informed of the workings of their
government so that they may meaningfully exercise their rights
to vote and to “free public discussion of the stewardship of pub-
lic officials.” ** Congressmen should thus be unhindered in per-
forming their duty of informing the electorate.'™®

The publication of congressional committee proceedings and
their dissemination to the electorate play other important roles in

84 Gravel v. United States, 408 U.S. 606 (1972). The Court had held, in
United States v. Brewster, 408 U.S. sor (1972), that the Senator’s activities were
not “legislative,” but were merely “political.” Id. at 512. But see pp. 1150-53
infra.

'85 This was recognized by the Supreme Court in Watkins v. United States,
354 US. 178 (1957). In speaking of the “power of Congress to inquire into and
publicize corruption, maladministration or inefficiency in agencies of Government,”
the Court noted that “{f]rom the earliest times in its history, the Congress has
assiduously performed an ‘informing function’ of this nature.” Id. at 200 n.33.

186 See, e.g., W. WiLsoN, CONGRESSIONAL GOVERNMENT 303 (1885).

87 The centrality of the informing function to democratic institutions has
been emphasized even by those political theorists who, while doubting the capacity
of legislative bodies to legislate, nonetheless believed that by overseeing the
administration of government they would make an essential contribution to the
protection of liberty. See, e.g., J.S. MitL, CONSIDERATIONS OF REPRESENTATIVE
GovERNMENT 42 (People’s ed. 1873).

%8 New York Times Co. v. Sullivan, 376 US. 254, 275 (1964).

189 WILSON, supra note 186, at 303.
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-epresentative government. The heart of representative democ-
‘acy is the communicative process between the people and their
agents in government.'”® By making accurate reports of these
proceedings widely available, congressmen enlighten the elector-
ate and at the same time insure that the people will inform them
and their colleagues of their well-considered views on pending or
potential legislation. Practically every careful student of Congress
has observed this process and has also noted that committee hear-
ings and the publication and distribution of speeches and com-
mittee reports form the principal avenue for achieving it.191

In examining whether informing constituents through publi-
cation is a “legislative act,” it is also pertinent to note that con-
gressmen understand both the utility and necessity of holding
committee hearings and publishing their proceedings in order
both to enlighten the electorate and affect future legislation.™*
Accordingly, Congress has provided a variety of financial and
other supports for communications between a legislator and the
public.¥® One study revealed that a majority of congressmen send
newsletters to the public on a periodic basis,'** and it has also been

190 oo g.g., SELECTED PoOLITICAL Essays OF JAMES WiLsoNn 16g-70 (Adams
ed. 1930).

191 Sgg, e.g., J. BiseY & R. Davioson, On Cariror Hir 13 (1967); E.S. Grir-
FiTH, ConcresS: ITs CONTEMPORARY ROLE 249-53 (4th ed. 1967); J.P. Harsis,
CONGRESS AND THE LEGISLATIVE PROCESS 41 (1967); THE REORGANIZATION OF CON-
GrESS, A REPORT OF THE COMMITTEE ON CONGRESS OF THE AMERICAN POLITICAL
ScIENCE Ass'N 13-14 (1945). See also H. Lasxi, THE AMERICAN PRESIDENCY: AN
INTERPRETATION 158 (1940). Cf. C.L. Craep, THE ConGrESSMAN: His WORK As
He Sees IT 100-o1 (1963).

192 Gpe ¢.g., CLAPP, supra note 191, at 265-66; W. MORROW, CONGRESSIONAL
CoMMITTEES 91-97 (1969); O. TacHERON & M. Upart, THE JoB OF A CONGRESS-
MAN 117, 280-88 (1966).

193

Such provisions include the franking privilege for sending letters, the tele-

phone and telegraph allowance, the stationery allotments, use of the Joint

Senate-House Radio-Television facilities, free distribution of the Congres-

sional Record, favorable prices on personal reprints from the Record, and

free use of the folding rooms which collate, fold, stuff, package and mail

Congressional newsletters, polls and other communications directed to

constituents.

C. Hawver, Tue ConcessmaN’s CovcepTioN oF His ROLE, §4-55 (1963). See also
Gravel v. United States, 408 US. 606, 650 (1972) (Brennan, J., dissenting);
Cirapp, supra note 191, at 58-60, 89.
194
In 1962 a confidential House survey showed that 231 of 437 members of
the House used franked-mail newsletters, mailed weekly or on another
periodic basis. Of the 231, some 15 Congressmen sent out 400,000 or more
pieces of free mail each during the first seven months of the year while
Ig sent out 300,000 to 400,000 pieces. . . . In the middle range, well scattered
between 5,000 and 300,000 pieces, were 168 (about 73%), while only 29
sent out 5,000 pieces or less.

HawvEr, supra note 193, at 6. The Post Office has reported that the amount of
franked mail increased from 44.¢ million pieces in 1955 to 634 million in 1958
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found that congressmen spend a substantial portion of their time
informing the electorate.’®

The informing function is a fact of life in the modern Con-
gress, and it surely cannot be dismissed cynically as a mere device
for congressmen to woo votes.’”® Many congressional hearings
have been held and extensively publicized in order to enlighten
the electorate about activities which were inimical to the general
welfare, and have resulted in public pressure for the consequent
passage of important legislation. A small sample might include
the famous inquiries conducted by the Kefauver committees on
organized crime and on dangerous drug practices,’®” by the Senate
rackets subcommittee on the regulation of internal operation of
labor unions,**® by the LaFollette civil liberties committee,™ by
the 1965 Senate committee hearings on automobile safety,**® and
by the Fulbright committee on the Reconstruction Finance Corpo-
ration.?* With respect to investigations of executive conduct, one

195 See, e.g., the results of congressional surveys in TACHERON & UpALL, supre
note 192, at 280-88.

196 Byt see United States v. Brewster, 408 U.S. sor (1972), where the Court
did just that. Chief Justice Burger distinguished “legislative” from “political”
activities of congressmen. The latter, termed “legitimate ‘errands’ performed for
constituents,” were said to include

making of appointments with Government agencies, assistance in securing

Government contracts, preparing so-called ‘news letters’ to constituents, news

releases, and speeches delivered outside Congress. . . . They are performed in

part because they have come to be expected by constituents, and because
they are a means of developing continuing support for future elections.

Id. at s12. Senator Ervin has stated that these comments show a basic lack
of respect for a coordinate branch of government and amount to a “serious
affront.” Ervin, The Gravel and Brewster Cases: An Assault on Congressional
Independence, 118 Cong. RecC. S 13,610, 13,612 (daily ed. Aug. 16, 1972).

97 Hearings on Investigation of Organized Crime in Interstate Commerce
Before the Senate Special Comm. to Investigate Organized Crime in Interstate
Commerce, 81st Cong., 2d Sess. (1950) & 82d Cong., 1st Sess. (1951).

198 [Tegrings on Violation or Nonenforcement of Government Laws and Regu-
lations in the Labor Union Field Before the Permanent Subcomm. on Investigations
of the Senate Government Operations Comm., 8sth Cong., 1st Sess. (1957);
Hearings on the Investigation of Improper Activities in the Labor or Management
Field Before the Senate Select Comm. on Improper Activities in the Labor or
Management Field, 8sth Cong., 1st Sess. (1957) through 86th Cong., 1st Sess.
(19509).

199 Hearings on Violations of Free Speech and Assembly and Interference with
Rights of Labor Before a Subcomm. of the Senate Comm. on Educalion and
Labor, 74th Cong., 2d Sess. (1936) through 76th Cong., 1st Sess. (1939).

200 Irearing on Federal Role in Traffic Sofety: Examination and Review of
Eficiency, Economy, and Co-ordination of Public and Private Agencies, Activities
and the Role of the Federal Government Before the Subcomm. on Executive
Reorganization of the Senate Comm. on Government Operations, 8gth Cong,
1st Sess. (1963).

201 frogrings on o Study of the Operations of the Reconstruction Finance Cor-
poration Pursuant to S. Res 219 Before a Subcomm. of the Senate Comm. on
Ranking and Curvency. R1st Cone.. 2d Sess. (1050) & 82d Cong. 15t Sess. (1951).
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right add the Wheeler-Walsh exposure of scandal in the Hard-
1g administration,®*? the Truman-Mead hearings on national de-
ense 2°¢ and of course, many more recent hearings on the origins
nd conduct of the Vietnam War .

The constitutional evil which would result from denying the
rivilege’s applicability to the informing function of Congress
hould be apparent, particularly when this is done at the behest
f the executive and with respect to material which is critical of
.xecutive behavior. If the executive branch may institute grand
ury proceedings and interrogate witnesses about the publication
f their speeches and committee reports which congressmen send
o the electorate, legislators will inescapably be inhibited from
-ommunicating to constituents — in press releases, newsletters,
ind anything spoken outside of Congress. Fear of harassment,
yrand jury investigations, and even prosecutions will isolate con-
jressmen from their constituents,”® thus undermining an im-
sortant legislative function.

202 Gpe Frankfurter, Hands off the Investigations, 38-THE NEw REPUBLIC
329-31 (1924).

208 [earings on Investigation of the Nation’s Defense Program Before a Senate
Special Comm. Investigating the National Defense Program, 77th Cong., 1st Sess.
(1941) through 8oth Cong., 1st Sess. (1947).

204 Spp Tre VIETNAM Hearmves (1966) (copyright and intro. by J.W. Ful-
bright) ; THE TRUTH ABOUT VIETNAM: REPORT ON THE UNITED STATES SENATE
Hearves (F. Robinson & E. Kemp eds. 1966) (analysis by W. Morse; foreword
by J. W. Fulbright). On the general importance of congressional hearings, see
Black, Inside a Senate Imvestigation, 172 HARPER'S MONTHLY 275, 285-86 (1936).

205 The holding in Gravel arguably does not undermine a congressman’s obli-
gation to inform his colleagues, since the specific holding is limited to “private”
publication and not to congressionally authorized publications, which would include
the Congressional Record. See Gravel v. United States, 408 US. 606, 626 & n.16
(1972). But the logic of the Court’s holding may lead to the conclusion that even
statements inserted in the Record are not privileged, since publication of proceed-
ings in the Record may serve to inform constituents no less than Senator Gravel’s
publication of the subcommittee record, and the Senator’s action arguably also
served to inform congressional colleagues no less than the Record. And logically,
official authorization to “republish” should not affect the scope of the privilege.
See pp. 1166-69 infra. But even if the privilege is held to apply to the Record,
its publication does not obviate the effect of the decision in cutting off congressmen
from their constituents. The Record has a very limited circulation, and most con-
gressmen necessarily rely upon “private” publications and speeches outside the Cap-
itol to inform their constituents. See pp. 1150-51 & notes 192-95 supra; p. 1168 &
note 274 infra. Furthermore, congressmen do not enjoy an unlimited right to insert
matters into the Record; a congressman must obtain the unanimous consent of his
house in order to place a statement in the Record. Conversation with Murray
Zweeben, Assistant Parliamentarian, United States Senate, April 19, 1973. On April
25, 1972, Senator Gravel asked for unanimous consent to insert into the Record
a copy of National Security Study Memorandum No. 1, which contained analyses
by the Defense Department, the State Department and the Central Intelligence
Acencv cancernine the feasibility and likely consequences of an executive decision
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The conflict over the informing function which was raised in
the Gravel case is certainly not novel Past disputes over the
scope of legislative privilege have also centered on this very issue;
the factual similarity of the Gravel case with the precedents of
congressmen Cabell *¢ and Lyon 207 in this country and Sir
William Williams 2°® in England is readily apparent. All involved
attempts by legislators to inform their constituents of corrup-
tion or maladministration in the executive branch. The central
purpose of the speech or debate privilege — to protect legislative
functions in the system of separate powers — requires that at-
tempts by the executive to stifie such communication between the
people and their representatives in Congress should not be en-
tertained in the courts; the contrary result, to quote Jefferson,
would be “to leave us, indeed, the shadow, but to take away the
substance of representation.” ** ‘

2. Acquisition of Information. — The same considerations
which dictate that publications of legislative proceedings should
be privileged, should apply in equal or even greater forc.e to the
acquisition of information for use in legislative proceedings. .In
order to propose legislation, debate and vote intelligently, and in-
form the people about the workings of government, congressmen
must first be able to inform themselves.?’® There are two primary

to bomb Hanoi and Haiphong and to mine the North Vietnamese harbors. Sena-
tor Griffin (R. Mich.) objected, 118 Cone. ReC. S 6579-81 (daily ed. April 25, 1972),
and it was decided to resolve the matter in an executive session of the Senate.
The session, held on May 2, 1972, lasted for 6% hours, and it was ultimately de-
cided, informally, that Senator Gravel would not place the memorandum in the
Record and that a specially appointed committee would give the matter furth.er
study. The preceedings of the executive session were subsequently published in
118 Cone. REC. 7393-7427 (daily ed. May 3 1972).
206 Sge pp. 1140-42 & notes 145-53 Supre.
207 See pp. 114244 & notes 154-70 Supra.
208 Sop pp. 1129-33 & notes 74-107 Supre.
209 g WoRKS OF THOMAS JEFFERSON 326 (Ford ed. 1904). See mote 150 supra.
210 As Dean Landis has emphasized:
It needed no argument for Montesquieu to conc!ude that a know}edge ‘of
the practical difficulties of administration was a sine qua non of wise legis-
lative activity. But such knowledge is not an a priorz endowment of the
legislator. His duty is to acquire it, partly for the purposes_of' further legis-
lation, partly to satisfy his mind as to the adequacy of existing laws. Yet
the ultimate basis for the duty is the broader _presuppo§mon of representa-
tive government that the legislator is respon§1ble to his electorate for his
actions. Responsibility means judgment, and judgment, if the word implies
its intelligent exercise, requires knowledge. The electorate de}'nands a pre(;
sentation of the case; it requires, even though its co.mprehensan be limite
by its capacity, the chaos from which its representative has claimed to hqve
evolved the order that betokens progress. The very fact of representatlve
government thus burdens the legislature with this informing function. Never-
theless its first informing function lies to itself, a necessary cprollary of' any
legislative purpose. Knowledge of the detailed admmlstratlon of existing
laws is not merely permissive to Congress; it is‘obhgatory. o
Landis, Constitutional Timitations on the Congressional Power of Investigation, 40
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methods for doing so. Legislators can subpoena witnesses, a
method held to be a privileged “legislative act” in Dombrowski
v. Eastland ** And legislators can also receive information from
informal, voluntary sources. These sources not only provide di-
rect information to congressmen, but often make possible the
receipt of information through subpoenas. A congressman cannot
subpoena material unless he has enough threshold information
to know where, to whom, or for what documents he should direct
a subpoena. The acquisition of knowledge through informal
sources is a necessary concomitant of legislative conduct and thus
should be within the ambit of the privilege so that congressmen
are able to discharge their constitutional duties properly.2'?

It is especially important that acquisition of information be
privileged when the subject of congressional inquiry is executive
decisionmaking and when executive errors and misjudgments are
more apt to be hidden. As Mr. Justice Brennan observed:
“Corrupt and deceitful officers of government do not often post
for public examination the evidence of their own misdeeds.” 2!3
The informal sources of information from leaks and volunteers
are particularly vital in view of the security classification system
and the growing assertion of “executive privilege,” by which the
executive may refuse to supply Congress information which is
crucial to its decisionmaking.*** The necessity for obtaining in-
formation from the executive also influences the allocation of
power among the branches of government. If the executive can
cut Congress off from relevant sources of information, it can ex-
pand its powers into areas vested by the Constitution in the

Harv. L. Rev. 153, 205-06 (1926). See also McGrain v. Daugherty, 273 U.S. 1358,
174-75 (1927).

The primary reason for the development and reliance upon committees in each
house was to further congressional self-education. See genmerally W.L. Morrow,
ConGressIONAL COMMITTEES (1969) ; Landis, supra. See also note 178 supra. Fur-
thermore, when the Court held in Tenney v. Brandhove, 341 US. 367, 377 & n.6
(r951), that committee deliberations are privileged, it appeared to rely on the
necessity of Congress’ ability to inform itself.

211387 US. 82 (1967). A complaint against Senator Eastland for allegedly
subpoenaing documents in violation of the fourth amendment was dismissed on the
basis of his speech or debate privilege.

212 This was the conclusion reached by Sir Gilbert Campion, the legal expert
for the House of Commons select committee which was appointed in response to
the Duncan Sandys incident, see note 178 supra. REPORT FROM THE SELECT COoM-
MITTEE ON THE OFFICIAL SECRETS AcTs (1939). However, the committee itself
stated, without explanation, that the receipt of information by a Member of
Parliament was not privileged. Id. at 11. One can speculate about the extent to
which the committee was influenced by the outbreak of World War II shortly
before its report was issued.

213 Gravel v. United States, 408 U.S. 606, 663 (1972) (Brennan, J., dissenting) .

214 See, e.g., id. at 637-46 (Douglas, J., dissenting).
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legislative branch. There can perhaps be no better example gf
such potential usurpation of functions, and qf the: attendant d}-
sastrous results, than the history of the American mvolverr}ent in
the Indochina War. It is ironic that perhaps the m0§t impor-
tant revelation of the Pentagon Papers was the ease with which
the executive was consistently able to manipulate a _Congress kept
ignorant of pertinent but distasteful information.?™ -

Vet in Gravel the Supreme Court held sua sponte ’ that
Senator Gravel’s receipt of the Pentagon Papers was not immune
from extra-legislative inquiry. In discussing the scope of t.he
protective order issued by the court of appeals, the majority said,
almost in passing: ***

Neither do we perceive any constitutional e privilege that
shields Rodberg, any more than any other witness, from grand
jury questions relevant to tracing the source of ’obv1ously. highly
classified documents that came into the Senator’s possession and
are the basic subject matter of inquiry in t.his case, as long as no
legislative act is implicated by the questions.

This statement is not at all clear. On its face, tbe Court diS not
specifically hold that acquisition was not a “'Ie:glsle.ltwe ac.t, l?ut
that inference is inevitable.?'® For if acquisition is a legislative
. S
act, then any questioning about it perforce will “implicate” privi-
)
leged conduct.

215 Spe glso No- More ViETnaMs? THE WAR AND THE FUTURE OF AMER-
ricy (Pfeffer ed. 1968). -

ICAi‘EZT:éthhiocourt (of appeals had held that Senator Gravel’s acquisition of the
Pentagon Papers was privileged, see United Statgs v. Doe, 455 'F.zd 75%1,‘ 7581_-,519
(1st Cir. 1972), and since the Solicitor General dld'not seek. review o'f ft 151;u.1te§
in his petition for certiorari, the issue was not discussed in the briefs. Um )
States’ Petition for Certiorari at 2z, Gravel v. United States, 408 .U.S. 606h(11197t2h4
During oral argument, in response to questions from Mr. J:USth? Mars aG, :1
Solicitor General conceded the correctness of the lower court s. ruhn.g. See Grav
v. United States, 408 U.S. 606, 632 n.4 (1972) (Stewart, J., dissenting).

27 S. at 628-29.

2‘3‘;303156?2 Dowdy \? United States, No. y2-1614 (4th CirAz Marchilz,.1973),
where the court read Gravel as immunizing the “gatherix?g [of] information in (pi).re-
paration for a possible subcommittee investigatory h.earmg.” Id. at 27.' Accor ltr}:g
to the Dowdy court, the Gravel decision merely art1cu¥ate('i two e).tceptloflsdto te
immunity: (a) “if [inquiry] proves relevant to inve}stllgatmg possible thir p;;’ny
crime,” and (b) if the congressman’s act is itself criminal. Id. at 28 n.2c>,.c'lege
Gravel v. United States. 408 U.S. 606, 629 (1972). But the purpose of the pnv'1t glf
is inconsistent with the existence of such “exception‘s.” As the Daw.dy cou;t i sed
said, once it is determined that a legislative function is “apparently bemg pexl' orfmtehe,
the propriety and motivation for the action taken, as well as t.he Setal [} ot
acts performed, are immune from judicial inquiry.” pov&{dy v. United States, s e
at 33. Ad hoc inquiry into whether a specific exception 1is factyally presentbnegd =
the concept of privilege, particularly when, as here, the exceptions are so broa
to swallow the privilege.
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The principle articulated in the Gravel opinion was that the
privilege extends to matters beyond pure speech or debate “only
when necessary to prevent indirect impairment of [congressional]
deliberations.” ' We believe this standard is far too narrow if
it excludes from the ambit of the privilege practices such as the
publication of legislative activities which serve to enlighten the
electorate. Arguably, the standard does protect the informing
function, since an informed public is vital to effective congres-
sional deliberations,?®® and curtailment of the informing function
would at least indirectly impair such deliberations. But acquisi-
tion certainly should be privileged under the Court’s standard.
Acquisition of information by congressmen and committees is
essential to intelligent deliberation on important issues by Con-
gress. “To deny Congress power to acquaint itself with facts is
equivalent to requiring it to prescribe remedies in darkness.” 2%
Indeed the court of appeals, from which the Supreme Court
adopted its purported standard as to the scope of the clause, had
little difficulty in concluding that Senator Gravel could not be
questioned about his acquisition of the Pentagon Papers.??? It is
thus apparent either that the actual standard applied by the Court
is narrower than the one stated in the opinion or that the articu-
lated standard was applied in little more than a result-minded
manner.

It is possible, however, that the Court’s summary disposition
of the acquisition issue in Gravel was seen by the majority as
being dictated, a fortiori, by that same majority’s rejection — in
Branzburg v. Hayes **®* — of the claim of newspapermen of the
right to preserve the confidentiality of sources. But for several
reasons, that decision is not dispositive of a congressman’s claim
that the speech or debate clause encompasses acquisition of in-
formation. First, the claim of congressional privilege rests upon
a different basis than the claim of privilege for the press — the
latter is premised entirely upon the assertion that permitting the
interrogation of newspapermen about information given to them
by confidential sources will dry up those sources and thereby
diminish the amount of information available to the public. The
reporter’s claim of privilege is thus entirely derived from the rights
of the people to be informed. While congressmen do serve the
function of enlightening the public by disseminating information,

219 408 US. at 625, quoting United States v. Doe, 455 F.2d 753, 760 (st
Cir. 19%2).

220 See pp. 1149-50 & notes 19o-g1 supra.

221 1 andis, suprae note 210, at 209.

222 United States v. Doe, 455 F.2d 753, 758-59 (1st Cir. 1972).

223 408 US. 665 (1972). This decision was handed down the same day as
Gravel; Mr. Justice White wrote both majority opinions.
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they must also obtain information for use in formulating laws.
Thus, if key sources of confidential information are chilled, the
very functioning of Congress itself is jeopardized. Second, the
Supreme Court majority in Branzburg expressed fear that the
privilege being asserted was incapable of limitation — that is, it
would be impossible to determine who was or was not a bona fide
newsman; and lurking in the background were other groups, in-
cluding scholars and authors, seeking similar protection.?”* Ip
contrast, congressmen comprise a relatively small, well-defined
group, which is singled out for unique protection by the speech or
debate clause. Third, as we have emphasized, the claim of confi-
dentiality by congressmen is especially compelling in their acquisi-
tion of information concerning the executive branch, and this
raises important considerations of separation of powers not so
directly encountered in the newsman’s situation.??®

B. The Bribed Congressman — Inquiry into Motives for
Speeches and Votes

Former Senator Brewster was indicted under federal bribery
and conflict-of-interest statutes which are specifically applicable
to members of Congress.??® The five counts of the indictment
charged Brewster with soliciting and receiving sums of money in
return for “official acts performed by him in respect to his action,
vote and decision” on proposed postal rate legislation.???

*24Id. at y03-os. For a lower court decision rejecting a scholar’s claim that
he had a right under the first amendment to protect the confidentiality of his
sources, see United States v. Doe, 332 F. Supp. 938 (D. Mass. 1971).

2% A fourth distinction derives from the different tests applied in first amend-
ment and privilege cases. The absolutist approach of Justices Black and Douglas
in first amendment cases — that privileged speech will not yield to subordinate
governmental interests — has never commanded a majority of the court. The
majority in Branzburg recognized that news gathering was entitled to some first
amendment protection but held that this was outweighed by the government’s
interest in securing information relevant to alleged crimes. Branzburg v. Hayes,
408 US. 665, 681-82, 686-88 (1972). The speech or debate privilege, on the other
hand, has always been considered to afford “an absolute privilege . . . in respect
to any speech, debate, vote, report or action done in session.” Barr v. Matteo,
360 U.S. 564, 569 (1959). See also Powell v. McCormack, 395 U.S. 486, 503 (1969);
Dombrowski v. Eastland, 387 U.S. 82, 84~85 (196%); Cochran v. Couzens, 42
F.2d 783 (D.C. Cir.), cert. denied, 282 US. 874 (1930). Thus, a determination
that acquisition was protected by the speech or debate clause would mean that
executive appeals for more effective criminal law enforcement could not be enter-
tained.

22818 US.C. § 201(a), (c) (1)~(2), (8) (1970).

227 United States v. Brewster, 408 U.S. 501, 502-04 (1972). Senator Brewster
was charged in five counts of a ten count indictment. Four of the counts charged
him with violation of 18 US.C. § 201r(c)(1)~(2) (1970), which provides:

Whoever, being a public official or person selected to be a public official,
directlv or indirectlv earrmintlyv acke damands evactc enalicite coalre nrrante
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It is apparent that accepting a bribe is not a legislative act; it
could not seriously be contended that such an activity is necessary
to further any legitimate goal of representative government. On
the contrary, bribe taking seriously subverts the legislative process.
It might therefore appear that the “bribed congressman” situation
in the Brewster case presents completely different considerations
than the “informing congressman” situation in the Gravel case.

However, speech or debate clause problems arise when the
alleged bribery is intertwined, as in Brewster, with the perform-
ance of a privileged act.**® In United States v. Johnson*® Mr.
Justice Harlan stated that the essence of such a charge is simply
that privileged activity was corruptly motivated; and the Court
held that such motivation could not be made “the basis of a crim-
inal charge against a member of Congress.” **° In reaching this
conclusion, Justice Harlan laid great stress upon the prophylactic
purposes of the clause, emphasizing that it should be construed
broadly in order “‘to prevent intimidation by the executive and
accountability before a possibly hostile judiciary.” *** The thrust
of this argument seems to be that executive and judicial inquiry
into a congressman’s motivation puts him at the mercy of the
other branches, and there is no guarantee that their definition of
evil will not encompass the vociferous opponent as well as the
bribed congressman.**

At least on its face, this argument is not fully satisfactory. A

receives, or agrees to receive anything of value for himself or for any other
person or entity, in return for: (1) being influenced in his performance of
any official act; or (z) being influenced to commit or aid in committing,
or to collude in, or allow, any fraud, or make opportunity for the commission
of any fraud, on the United States . . .

Shall be fined not more than $20,000 or three times the monetary equiva-
lent of the thing of value, whichever is greater, or imprisoned for not
more than fifteen years, or both, and may be disqualified from holding any
office of honor, trust, or profit under the United States.

18 USC. § 201(d)-(e) (1970). A fifth count of the indictment charged Senator
Brewster with violating 18 US.C. § 201(g), which prohibits public officials from
accepting payment in return for performance of an official act. 18 U.S.C. § 201(a)
specifically defines “public official” to include a member of Congress.

228 Jf 5 congressman is indicted for accepting a bribe to commit a nonlegislative
act (e.g., intervening before an executive agency, see pp. 1163-64 infra), no prob-
lem of privilege exists.

229 183 U.S. 169 (1966).

230 1d. at 180.

231 14 at 181-82.
232

In times of political passion, dishonest or vindictive motives are readily
attributed to legislative conduct and as readily believed. Courts are not the
place for such controversies. Self-discipline and the voters must be the
ultimate reliance for discouraging or correcting such abuses.

- ~ 7

L oYt fambmnba amittad)
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major objective of the privilege is to give practical security to
legislators who criticize executive administration of domestic and
foreign policy. Unlike investigations concerning the publication
and acquisition of information,”® a bribery prosecution does not
normally involve disputes between the branches over the effec-
tive scope of their respective functions. Nor may it be sufficient to
speculate that an ill-willed executive will selectively employ brib-
ery prosecutions against outspoken legislative critics who are
constitutionally immune from more direct threats. If the execu-
tive wishes to harass a congressman, it has many other means
available, including use of the grand jury and an arsenal of law en-
forcement and investigatory agencies.”® Since the ability of the
executive to harass and prosecute congressmen for activities un-
related to the legislative process has not evoked fears of wide-
spread executive intimidation, the independence or integrity of
Congress would hardly appear to be jeopardized if the “bribed
congressman’’ does not enjoy immunity from prosecution.?®
However, the threat to legislative independence becomes
clearer when the focus is shifted to an examination of the prob-
lems inherent in the administration of bribery statutes. When

233 Spe pp. 1150-33 SUpra.

234 The grand jury’s attempted investigation of Senator Gravel’s activities illus-
trates such potential harassment of a critical legislator. Counsel for the Internal
Security Division suggested before the district court that Senator Gravel himself
could be subpoenaed, at which time he could invoke his fifth amendment privilege
against self-incrimination. Record at 8, Gravel v. United States, 408 US. 606
(1972). Only after the district court issued its protective order did the Justice
Department for the first time state that an indictment against Senator Gravel was
“not probable.” Id. at 127-28. Throughout the proceedings, the Justice Depart-
ment offered no reason for the grand jury investigation. One instance in the Su-
preme Court proceedings is suggestive of the use of the investigation for harass-
ment. Certiorari was granted on February 22, 1972, Gravel v. United States, 405
US. 916 (1972), which was too late, under the usual time limits for filing briefs,
for oral argument during that term. The Solicitor General filed a motion to ex-
pedite consideration, claiming that the grand jury was being paralyzed by the stay
and that “important evidence” relating to the Elisberg trial, see note 12 supra,
might somehow be withheld if Rodberg’s testimony could not be obtained. The
latter assertion was directly contrary to the Justice Department’s assertion before
the First Circuit that it was not using the Boston grand jury to gather more evidence
against Ellsberg, who had already been indicted in Los Angeles. See United States
v. Doe, 455 F.2d 1270 (15t Cir. 1972).

In any event, the Supreme Court granted the motion to expedite, Gravel v.
United States, 405 U.S. 972 (1972), and a decision favoring the Justice Department
was rendered on June 29, 1972. Gravel v. United States, 408 U.S. 606 (1972)-
Having thus proved its point, the Justice Department declined to send new grand
jury subpoenas to Rodberg, Webber, Stair or anyone else connected with Gravel.
See note 20 supra.

235 See Note, The Bribed Congressman’s Immunity from Prosecution, 75 Y ALE
L.J. 335, 348 (19653).
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embers of the executive and judicial branches accept money
‘om private interests and then support those interests, a strong
ference of unethical and illegal conduct arises. But because
f their unique representative status, the same cannot be said of
ongressmen. Members of Congress owe a certain amount of
yyalty to their constituents; at the same time, they rely upon
{fts in the form of campaign contributions to finance the con-
tantly escalating costs of travel expenses and political campaigns.
“orced to satisfy their own needs as well as to serve the interests
f their constituents, congressmen often incur the favor of special-
nterest groups by proposing and voting for certain legislation; in
-eturn for this support, congressmen often receive generous cam-
saign contributions. This may reflect a community of interest, or
axpectations on both sides, or it may be an outright bribe*** The
interplay of congressmen and their constituents is rarely publi-
cized by either; the circumstances would often permit a grand
jury, led perhaps by an unfriendly United States Attorney, to is-
sue an indictment on the basis of ambiguous evidence.®"
The absence of ascertainable standards for distinguishing
legitimate from illegitimate congressional motives reduces the en-

236 This argument was well expressed by the Association of the Bar of the
City of New York:

In fundamental respects, however, the congressional problem differs from
that of the executive. It is too easy to say glibly that rules governing the
administrator should govern the legislator. The congressman’s representative
status lies at the heart of the matter. Asa representative, he is often supposed
to represent a particular economic group, and in many instances his own
economic self-interest is closely tied to that group. That is precisely why
it selected him. It is common to talk of the Farm Bloc, or the Silver
Senators. We would think odd a fishing state congressman who was not
mindful of the interests of the fishing industry — though he may be in the
fishing business himself, and though his campaign funds come in part from
this source. This kind of representation is considered inevitable and, indeed,
generally applauded. Sterile application of an abstract rule against acting in
situations involving self-interest would prevent the farmer senator from
voting on farm legislation or the Negro congressman from speaking on civil
rights bills. At some point 2 purist attitude toward the evils of conflicts of
interest in ‘Congress runs afoul of the basic premises of American repre-
sentative government.
Furthermore, no member of Congress can subsist on his government salary.
Forced to keep his base and to spend time in his home district, he unavoid-
ably incurs heavy and regular travel expenses. Campaign costs soar as
campaign techniques turn to mass communication media. And the congress-
man must always be prepared to sail on the next ebb of the political tide.
These facts, taken together with the myth that membership in Congress is
still a part-time job, ensure that congressmen will keep up their outside
economic connections, and that they will insist upon the necessity and justice
of their doing so.
SpeciaL COMMITTEE ON THE FEDERAL CONFLICT OF INTEREST LAws, THE ASSOCIA-
TION OF THE BaR OF THE C1Ty OF NEW York, CONFLICT ON INTEREST AND FEDERAL
SERVICE 14-15 (1960).

237 Spe Regina v. Bunting, 7 Ont. 524, 56463, 568-69 (1885) (O’Connor, T,
dissenting) ; Brief for Senator Brewster at 68-72, United States v. Brewster, 408

AT Y

Dower wama xanc—nb (1oh).

1973} LEGISLATIVE PRIVILEGE 1161

forcement of bribery statutes to subjective judicial perceptions
on an ad hoc basis. The use of these statutes in cases where the
charge of bribery is intertwined with privileged activity may have
a detrimental impact upon the untrammeled functioning of the
legislative process, because the inability of congressmen to know
for certain the range of disallowed activities will tend to diminish
their willingness to perform their legislative functions without
inhibition.2?8 And this danger is magnified by the possibility that
bribery statutes will be applied selectively against congressmen
whose rapport with the White House may be less than ideal ™

In denying Senator Brewster’s claim of immunity, the Su-
preme Court did not suggest the existence of ascertainable stand-
ards for judging the propriety of his motives nor, assuming the
absence of such criteria, did it examine the effect such trials might
have upon the legislative process. Instead, accepting a belated
suggestion of the Solicitor General 2% the majority held that the

238 This ambiguity may well support an independent constitutional challenge on
grounds of vagueness, either as a matter of due process or by analogy to the appli-
cation of the vagueness doctrine in first amendment cases. Since a definition of
impermissible activity appears impossible to construct, the bribery statutes put too
much discretion in the hands of prosecutors and courts, thus “chilling” the legis-
lator’s exercise of his freedom of speech and debate. See genmerally Note, The
Void-for-Vagueness Doctrine in The Supreme Court, 109 U. Pa. L. REV. 67 (1960).
On the -invalidity of broad delegations of discretion in the free speech area, see,
e.g., Shuttlesworth v. City of Birmingham, 394 US. 147 (1969).

239 Mych of our present law on the speech or debate clause may be traced to
the efforts of a former United States Attorney, Stephen A. Sachs, who prosecuted
both Representative Johnson and Senator Brewster. Sachs also obtained a bribery
indictment and was appointed special prosecutor against Representative Dowdy
(D., Tex.), who was subsequently convicted. United States v. Dowdy, No. 72-1614
(4th Cir.,, March 12, 1973). We certainly do not imply that any of these prosecu-
tions were politically motivated. Sachs enjoys a well-deserved reputation for
honesty and nonpartisanship; moreover, he is a Democrat, as are all three of the
congressmen. Yet even this example does not mitigate the dangers of selective
prosecution by more partisan prosecutors; when Sachs secured bribery indictments
against congressmen who enjoyed political favor in the White House, Attorney
General Mitchell ordered Sachs not to sign the indictments and the cases were dis-
missed. See N.Y. Times, May 29, 1970, at 1, col. I.

240 The Solicitor General’s petition for certiorari and original brief focused
entirely upon an issue which had been left open in Johnson: whether Congress
might enact a narrowly drawn statute which would criminalize bribetaking by
legislators and authorize the executive to prosecute and the court to try the offend-
ing congressman. United States v. Johnson, 383 US. 169, 185 (1966). This raises
the key issue of whether a member’s individual privilege may be divested by deci-
sion of his house or by Congress as a whole, which is discussed infra, pp. 1164—
71. The Brewster Court did not decide the divestment issue and relied instead
upon a new argument — that bribetaking is not a legislative activity — raised by
the Solicitor General for the first time in the Supplemental Memorandum for

the United States on Reargument at 3-8, United States v. Brewster, 408 U.S.
sox (1972).
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ribery indictment could be prosecuted successfully without in-

juiry into either legislative acts or their motivation. The majority
-easoned: **!

The question is whether it is necessary to inquire into how
appellee spoke, how he debated, how he voted, or anything he
did in the chamber or in committee in order to make out a viola-
tion of this statute. The illegal conduct is taking or agreeing to
take money for a promise to act in a certain way. There is no
need for the Government to show that appellee fulfilled the
alleged illegal bargain; acceptance of the bribe is the violation
of the statute, not performance of the illegal promise.

Taking a bribe is, obviously, no part of the legislative process
or function; it is not a legislative act. . . . Nor is inquiry into a
legislative act or the motivation for a legislative act necessary to
a prosecution under this statute or this indictment.

As with the Gravel holding on acquisition,*? this statement is
not very clear, because the Court did not explain how inquiry into
a legislative act or its motivation is possibly avoidable. If a con-
gressman decides to give a speech or cast a vote a certain way and
he is indicted for having done so corruptly —as a result of a
bribe — his motivation for the legislative activity is being called
into question by the charge.”® Nor would it matter that he did
not even speak or vote. The decisionmaking process by which a
congressman decides to speak or vote, or to remain silent or ab-
stain, would seem to be as much a legislative act as a speech or
vote itself. An indictment for exercising that decision improperly
directly challenges this decisionmaking process.?** The holding in
Brewster thus must be that this basic decisionmaking process is
not privileged and is thus subject to executive and judicial inquiry.
Such a holding is, of course, consistent with the holding in Gravel
that receipt of documents for use in congressional deliberations is
likewise subject to extra-legislative restraint and sanctions.?*®

241 United States v. Brewster, 408 US. so1, 526 (1972).

242 See pp. 1155-57 Supra.

243 Nor did the Court explain how this holding is consistent with the language
of the statute, since 18 U.S.C. § 201 (c)(1)-(2) (1970) at no place mentions the
word “promise.” It says that no public official may accept anything of value in
return for “being influenced in his performance” of an official act. See note 227
supra. The Court may have misconstrued the statute in order to save the indict-
ment. See United States v. Brewster, 408 U.S. so1, 535-36 (1972) (Brennan, J,
dissenting).

244 Se¢ Ex parte Wason, L.R. 4 Q.B. 573, 576 (1869).

245 7t is difficult to reconcile Mr. Justice White’s dissenting opinion in Brewster
with his holding in Gravel that preparatory activity such as acquisition is not
privileged. Justice White distinguished the preparatory acts in Gravel as being
“criminal in themselves.” United States v. Brewster, 408 U.S. 501, 555 n.* (1972)
(dissenting opinion) (the footnote is marked only by an asterisk). There are
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Taken together, the decisions establish that a congressman is im-
mune from questioning about his speeches, debates and votes, but
that he is accountable to the executive and judicial branches for
his conduct in preparing his speeches, deciding how to vote, and
telling the people why he spoke and voted as he did. One might
conclude, with Mr. Justice Brennan’s dissent in Gravel, that this
result “so restricts the privilege of speech or debate as to en-
danger the continued performance of legislative tasks that are
vital to the workings of our democratic system.” **¢

C. Intervention Before Executive Agencies

In United States v. Johnson,**" Justice Harlan stated in dictum
that congressmen who intervene before executive agencies on be-
half of their constituents do so at their own risk: **®

No argument is made, nor do we think that it could be success-
fully contended, that the Speech or Debate Clause reaches
conduct, such as was involved in the attempt to influence the
Department of Justice, that is in no wise related to the due func-
tioning of the legislative process.

Yet the issue is more difficult than this casual disposition
would indicate.**® It may be argued that there is a congressional
role akin to that of an ombudsman with respect to executive
agencies. With the tremendous growth of these federal agencies
and the mushrooming number of bureaucrats, there is much to be
said for members of Congress using their influence to protect con-
stituents from injustice.”® And the positive effects of such inter-
vention on the workings of government go beyond relief for in-
dividual constituents who feel helpless when confronted with a
gigantic bureaucracy; the intervening legislator is also in a posi-
tion to help administrators keep in touch with popular opinion con-

three problems with this distinction: (1) accepting a bribe is also a criminal act in
itself; (2) the privilege, by definition, protects both legal and illegal activity; and
(3) it is hardly clear that merely receiving classified documents violates any criminal
statute. See note 218 supra. The last point is now being litigated in the trial of
Daniel Elisberg and Anthony Russo. See note 12 supra.

246 Gravel v. United States, 408 U.S. 606, 648 (1972) (Brennan, J., dissenting).

247 383 U.S. 169 (1966).

248 14, at 172.

249 Sep Note, The Scope of Immunity for Legislators and Their Employees,
77 YaLe L.J. 366, 372, 384 (196%); Note, The Bribed Congressman’s Immunity
from Prosecution, 75 YALE L.J. 335, 336, 346 (1965).

250 Spe ¢.g., E. GriFFITH, CONGRESS: ITs CONTEMPORARY ROLE 79 (4th ed.
1967) ; B. Gross, THE LECISLATIVE STRUGGLE: A STORY IN COMBAT 140-41 (1953) ;
SPECIAL COMMITTEE ON THE FEDERAL CONFLICT OF INTEREST Laws, THE ASSOCIA-

TION OF THE BAR oF THE CrTy or NEw YORK, CONFLICT OF INTEREST AND FEDERAL
SrRUICT 1R [rnha)
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cerning the activities of their agency.”! In addition, studies of
Congress attest generally to the fairly widespread nature of legis-
lative intervention before executive agencies.?2

While these arguments in support of the usefulness of inter-
vention seem to us persuasive, there are countervailing consider-
ations. Many congressmen believe that the practice is at least
ethically questionable, since the line between legitimate assistance
of constituents and illegitimate influence peddling is exceedingly
narrow.”*® Legislative proposals have been introduced to curb the
practice, and a substantial number of congressmen do not go
beyond sending a letter of inquiry to the agency.?*

While some controversy thus surrounds the question of the
propriety of intervention, that question need not be resolved when
one analyzes the scope of the speech or debate clause in terms of
its purpose — preservation of the system of separation of powers.
The usefulness or even commonness of such intervention is not
alone a sufficient index of the scope of the privilege. Historical
redefinition of the privilege has consistently described its para-
meters not according to general notions of public policy, but ac-
cording to the function of legislative prerogatives in the scheme of
separate powers. Even if intervention by individual congressmen
is useful and ethical, whether it is a proper “legislative function”
is open to serious question. It is arguable that such intervention
breaches separation of powers because it involves direct inter-
ference with matters committed by law for resolution by a co-
ordinate branch of government. It would hardly be thought con-
sonant with separation of powers for a congressman to intercede
before a judge who was deciding the case of a constituent; on
principle, the same may be true with regard to intervention be-
fore the executive branch. If a congressman does believe that an
injustice has been committed by an executive agency (or, for that
matter, by a court), he has adequate legislative tools at his dis-
posal: he may hold hearings, expose the injustice and introduce
remedial legislation. On balance, therefore, it would appear that
Justice Harlan was correct in indicating that personal interven-
tion before executive agencies would not fall within the ambit of
the protection of the speech or debate clause.

D. Divestment of the Privilege

Although neither case was explicitly decided on this issue, in
both Gravel and Brewster the Justice Department argued that

251 See E. Herring, THE PoLITICS OF DEMOCRACY: AMERICAN PARTIES IN
AcTIiON 383 (1940).

2°2E.g., J. Bmey & R. DaviosoN, On Caprror HILL 15-16 (1967).

253 Cf. SucomM., SENATE COMMITTEE ON LABOR AND PusLIC WELFARE, ETHICAL
StANDARDS IN GOVERNMENT, 82d Cong., 1st Sess. 1g-30 (Comm. Print 1951).

25¢ See G. GaLroway, THE LEGISLATIVE PROCESS IN CONGRESS 2602-n¢ (10¢1)
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each Senator’s privilege was divested because of an asserted con-
flict with congressional practice, rules or statutes. In Gravel, the
Justice Department originally claimed that the speech or debate
clause did not protect any of the Senator’s actions because the
subcommittee meeting was allegedly “unauthorized” by the Sen-
ate rules, since the subject matter of the inquiry was said to be
beyond the jurisdiction of the subcommittee.?® This claim —
that the hearing was an “irregular” or “nongermane” activity
and thus not a “legislative function” — was rejected by the dis-
trict court and was not pursued in the higher courts.2™ However,
the divestment theory enjoyed more success when applied not to
the lack of authorization for the committee meeting, but to the
lack of authorization for the publication of its record. In both
the court of appeals and the Supreme Court, the Justice Depart-
ment stressed that such publication was not privileged because a
private printer had been used and the full committee had not
authorized the publication.”” Combining the “irregularity” and
‘“nongermaneness” themes, the court of appeals 2%8

dr[ew] a distinction between normal and customary republica-
tion of a speech in Congress and republishing privately all or part
of 47 volumes of . . . lawfully classified documents, through
the device of filing them as exhibits to the records of a sub-
committee to which they have no conceivable concern.

The Supreme Court did not explicitly embrace such a distinction,
but it did suggest that Senate or committee authorization for the
publication might make a difference in determining whether the
privilege applied.*®® Similarly, in the Brewster case the Justice
Department claimed that the Senator’s privilege had been divested
by a narrowly drawn criminal statute by which Congress gave the
courts jurisdiction to try congressmen accused of accepting a

2°5 The Justice Department’s argument was that judicial review had often
been exercised to control legislative committees which went outside their jurisdic-
tion. Reliance was placed on cases in which the courts refused to hold in con-
tempt of Congress witnesses who had been recalcitrant before legislative com-
mittees. See United States v. Doe, 332 F. Supp. 930, 935-36 (D. Mass. 1971).

2% Id. at 935. See also Gravel v. United States, 408 U S. 606, 610 n.6 (1972).

%" This argument was pursued by the Solicitor General, who asserted that the
chairman of the parent committee “apparently recognized that the republication
was not necessary or appropriate to the proper performance of any legislative
function, since he refused to authorize it.” Brief for the United States at 42, Gravel
v. United States, 408 U.S. 606 (1972). Actually, as Senator Dole stated on the
floor of the Senate, the committee chairman, Senator Randolph, had not refused
to authorize the republication, 118 CoNGc REc. S 4620 (daily ed. March 22, 1972),
and the district court refused to so find. Record at 88-89, Gravel v. United States,
408 US. 606 (1972).

258 United States v. Doe, 455 F.2d 753, 759-60, 762 (1st Cir. 1972).

2%° Gravel v. United States, 408 U S. 606, 626 (1972)/
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bribe in return for a favorable speech or vote.2®® This issue was
left open by the Supeme Court majority,?! although the three dis-
senters rejected the claim.*®

While each of these positions advanced by the Justice De-
partment is somewhat different, they basically involve the same
question: whether the validity of a congressman’s assertion of
legislative privilege depends upon the approval or disapproval
of his house.2®® For two reasons, it should not. First, Congress
should not be able to collectively circumscribe the constitu-
tional rights of its individual members. The earliest American
case to address the question — concerning a state constitutional
provision analogous to the speech or debate privilege — held that
because the privilege was personal to each legislator, the prohibi-
tion against executive and judicial inquiry into the exercise of
legislative acts does not depend upon “whether the exercise was
regular according to the rules of the house, or irregular and
against their rules.”” >** At most, legislative actions without house
approval should subject a congressman to disciplinary actions by
his colleagues; but such actions should not remove a congress-
man’s personal constitutional rights.

Second, the rules of each house or “germaneness”’ and ‘‘regu-
larity”” do not define or set bounds upon the limits of the legis-
lature’s functions. These rules are established for the convenience
and efficiency of each house, to allocate the exercise of these
functions among its members and its committees. But whether a
function is performed by the member to whom it has been dele-
gated or by another member should not alter its character as a
legislative function *% And it is the characterization of an activity
as a legislative function which brings it within the scope of the
speech or debate privilege. Similarly, whether rules of procedure

260 This was the only argument made by the Justice Department in its brief.
After the case was set down for rehearing, the Justice Department argued that
the indictment could be proven without inquiry into any legisiative act. The
Supreme Court accepted the latter proposition, and the divestment issue was
avoided. See pp. 1160-61 & note 240 supra.

261 {jpited States v. Brewster, 408 U.S. 501, 529 n.18 (1972).

262 [ at sq0-49 (Brennan, J., joined by Douglas, J.), §62-63 (White, J., joined
by Douglas and Brennan, J.J9.

263 This discussion assumes arguendo that approval or disapproval of the
house may be inferred by comparing a congressman’s actions with statutes or rules.
But cf. note 272 infro. :

264 Coffin v. Coffin, 4 Mass. 1, 27 (1808). This passage was quoted with ap-
proval in Kilbourn v. Thompson, 103 U.S. 168, 203 (1880). See also note 277 infra.

265 The district court in Gravel implicitly recognized this point in rejecting the
Justice Department’s argument of nongermaneness: “It has not been suggested . . .
that the war in Vietnam is an issue beyond the purview of congressional debate
and action.” United States v. Doe, 332 F. Supp. 930, 936 (D. Mass. 1971). See

RO L ca wama) at a9
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are adhered to or violated has no bearing upon the character of
the function being performed.**

Conversely, the mere imprimatur of a committee or the full
house should not give constitutional protection to an otherwise
unprivileged act. As with all other constitutional provisions
the contours of the speech or debate clause are ultimately estabi
lished by judicial decision and not by legislative fiat. If an act of
a congressman is ab initio unrelated to the proper functioning of
the legislative process, a simple approval by the house should not
magically transform it into a legislative act.**’ Furthermore, the
logic of a contrary conclusion would hold that the privilege
protects only those congressmen who are in accord with the
majority sentiment. In terms of separation of powers, it may be
more important to protect dissenters, especially when a majority
of the Congress supports the executive.

The use of germaneness and regularity standards by the
courts in determining the applicability of the privilege in indivi-
dual cases is thus inconsistent with both the individual nature and
the functional definition of the privilege. Of course such use may
also be barred by an argument extrinsic to the speech or debate
clause, that the judiciary does not have the authority to enforce
house rules.2%® The assertion that a congressman may be dis-
ciplined by the executive and judiciary for otherwise privileged
conduct because he violated the practices of his house necessarily
presupposes that these branches have some general power to over-
see the internal rules of the legislative branch.?®® But Congress’
power in article I, section 5 to make and enforce rules for its pro-
ceedings is a “textually demonstrable constitutional commit-

268 For example, Rule XIV (2) of the Rules of the House of Representatives
imposes a general 1 hour time limit on individual floor speeches. Rule XIV (2),
in L. DESCHLER, CONSTITUTION, JEFFERSON'S MANUAL AND RuULES OF THE HOUSE
oF REPRESENTATIVES, H.R. Doc. No. 439, gist Cong, 2d Sess., § 759, at 416
(1971). In practice, the Senate and House generally limit floor speeches much
more severely — to s minutes in the House and 15 minutes in the Senate. Conver-
sation with Murray Zweeben, Assistant Parliamentarian, United States Senate,
April 19, 1973. If a congressman spoke longer than the time limit, it could not
seriously be suggested that his speech was not a legislative function, even if he were
disciplined by his house for violation of its rules.

267 This has been the rule in England at least since Ashby v. White, 92 Eng.
Rep. 126 (Q.B. 1702), rev'd on other grounds, 1 Eng. Rep. 417 (H.L. 1703). See also
Stockdale v. Hansard, 112 Eng. Rep. 1112, 1156 (Q.B. 1839).

268 S ch an argument is one aspect of what is known as the “political question
doctrine.” See Baker v. Carr, 360 US. 186, 217 (1962).

289 This argument was in fact made in Gravel by counsel for the Justice De-
partment in the district court proceedings. When asked by the court how he
proposed to prove that Senator Gravel's actions had violated senatorial rules and
practice, counsel replied that he might subpoena Senator Randolf, chairman of the
parent committee. Record at 89, Gravel v. United States, 408 U.S. 606 (19%2).
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ment” *™® and thus precludes general superintendence by the
judicial branch.** How a house of Congress internally allocates
its legitimate legislative functions, in committee and on the floor,
is a question which is beyond the general cognizance of the other
branches.?”

With these principles concerning the internal rules of Congress
in mind, we can evaluate one possible distinction between Doe v.
McMillan *™® and Gravel. The “republication” sought to be en-
joined in Mc¢Millan was pursuant to committee authorization and
with the assistance of the Public Printer; Senator Gravel, on the
other hand, did not seek or obtain parent committee approval for
“republishing” the subcommittee record and used Beacon Press,
a private printer. But such a distinction should have no legal
significance. If the informing function is protected by the speech
or debate clause, then an exercise of that function should be
privileged regardless of the formal technique which an individual
congressman uses in discharging it.** If, on the other hand, the

270 Baker v. Carr, 369 U.S. 186, 217 (1962) (Brennan, J., speaking generally of
the political question doctrine).

271 This is not to say that Congress has exclusive authority under § 5 to discipline
its own members in all situations. Activity which is not within the scope of the
speech or debate clause (§ 6) may be prohibited by both house rules and criminal
statutes, and offending congressmen would then be subject to sanctions by both the
house and the judiciary. See Burton v. United States, 202 U.S. 344, 367 (1906);
Note, The Bribed Congressman’s Immunity from Prosecution, 75 YaLE L.J. 335, 348
& n.83 (1963).

272 Of course, when the enforcement of a statute depends upon a legislator’s
adherence to internal rules, judicial inquiry may be proper. For example, when a
witness is prosecuted in the federal courts under the contempt of Congress statute,
2 US.C. § 192 (1970), for refusal to answer the questions of a committee, the
courts may be obliged to examine internal house rules in order to determine whether
the committee had jurisdiction of the matter; if it did not there could be no con-
tempt. See, e.g., Watkins v. United States, 354 U.S. 178, 205-06 (195%). Except in
a situation of this kind, the issue of jurisdiction is “peculiarly within the realm of
the legislature”” Id. Thus, in Yellin v. United States, 374 US. 109 (1963), a
recalcitrant witness was found not guilty of contempt because the committee had
failed to follow its own rules, but the Court noted that the committee members
nevertheless were immune from suit under article I, § 6. Id. at 121-22.

278 459 F.2d 1304 (D.C. Cir. 1972), cert. granted, 408 US. 922 (1972). The
facts of this case are discussed supra, p. 1119.

274 This point was made forcefully by the Senate in its amicus brief:

One of these duties, important as any other, is the duty of informing other

Members, constituents and the general public, on the issues of the day. This

is done in many ways, most of which were not technically possible in 178g.

Floor debate and belated newspaper reports were practically the only means

available at the time of the founding. Now, there are many means of dis-

seminating information: wire services, radio and television, telephone and
telegraph, as well as floor debate, newspapers, books, magazines, newsletters,
press releases, committee reports, the Congressional Record, and legislative
services. In today’s hectic and complicated world, the various methods of

informing vary in effectiveness. Each Member must decide for himself
from time to time which issues require ventilation and what methods to use.
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obligation of congressmen to enlighten their constituents is not
part of the philosophy of the speech or debate clause, then the
clause does not bar judicial inquiry even if the congressman acted
pursuant to an order of the house.*”® It may be noted that this
conclusion — that the legislature cannot confer a privilege upon
an otherwise unprivileged act — was enunciated in Stockdale v.

Hansard*™® a decision which was relied upon by the majority in
Gravel.

For similar reasons, Congress should not be able to divest any
of its members of the privilege by a statute authorizing prosecution
in the courts. As we have indicated, the privilege is guaranteed to
each member personally, and its constitutional protection is not

It is not for the Executive to challenge nor for the Judiciary to judge a
member’s choice of issues to publicize or methods of publication regardless
of whether they may be considered ill-advised.

Brief of Senate as Amicus Curiae at 6, Gravel v. United States, 408 U.S. 606
(1972).

Furthermore, technological developments in printing have persuaded many
congressmen and other public officials to utilize private facilities to disseminate
reports and records in order to obtain the cheapest and most widespread distribu-
tion. For example, we have been advised by the Library of Congress that the
Bantam edition of the Kerner Commission Report had sales of 1,895,000 com-
pared to 65,000 for the Government Printing Office edition (the latter costing
three times as much); the sales of private editions of the 1966 Foreign Relations
Committee hearings on the Vietnam War totalled 42,000, compared to 6023 for
the G.P.O. edition. Senator Gravel’s brief lists about 5o recent examples of private
publications of House and Senate committee hearings. Brief for Senator Gravel at
86-88, nn.r11-119, Gravel v. United States, 408 U.S. 606 (1972). Finally, it should
be observed that the Public Printer has not had a status that is different, under
either English or American law, from private printers who publish legislative pro-
ceedings. See Hentoff v. Ichord, 318 F. Supp. 1175, 1180 (D.D.C. 1970); compare
The Parliamentary Papers Act, 3 and 4 Vict. c. 9 (1840), with Wason v. Walter,
LR. 4 QB. 73 (1868).

275 There was a hint in the majority opinion in Gravel that the requirement in
article I, § 5 that each house keep and publish a “Journal of its Proceedings”
might lead to a different result “when Congress or either House, as distinguished
from a single member, orders the publication and/or public distribution of com-
mittee hearings, reports or other materials.” Gravel v. United States, 408 U.S. 606,
626 n.16 (1972). However, the history of this provision shows that it was de-
signed to negate a privilege of secrecy claimed by the House of Commons rather
than to create a privilege in either house. See p. 1138 supra. Moreover, pro-
tecting publications in the Journal would accomplish little, since the Journal
generally records only the daily legislative schedule, and the results of votes,
speeches and documents are recorded in the Congressional Record, which is an un-
official publication not required under § 5.

276 11, Eng. Rep. 1112, 1156 (Q.B. 1839). This was a libel suit against the
Public Printer who, pursuant to house order, had published and distributed a
committee report critical of the management of Newgate Prison. The Queen’s
Bench held that the mere order of the house could not confer a privilege upon the
Public Printer. But a statutory privilege was conferred upon the Public Printer

by the Parliamentary Papers Act, 3 & 4 Vict,, c. g (1840). See also pp. 1180-81
& notes 32434 infra.
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subject to collective discretion.?” We have also argued that the
scope of the privilege is defined by contemporary legislative func.-
tions, and that the definition of a constitutional privilege is the
province of the courts, not the Congress. While a congressional
decision that specific legislative conduct is a crime does indicate

debate privilege 278 Moreover, Congress may make criminal acti-
vity which itself is not g “legislative function,” but whose prosecu-
tion would necessarily require questioning about legitimate legis-
lative functions.?”® 1p these situations, the courts should be wary
of subjecting individual legislators to sanctions that may be
politically motivated and which infringe upon the freedom of
legislative deliberation,

Yet this consequence is inevitable if the speech or debate privilege
is to serve its purpose of preserving legislative independence
against executive and judicial infringement. It is not very prob-
able that widespread legislative abuses are any more likely to
follow contemporary vindication of the privilege than has been
true in hundreds of years of English and American history. The
occasional instances in which law enforcement is hindered are

17 See p. 1156 & note 222, supra. See also Coffin v. Coffin, 4 Mass. 1 (1808).

[Tlhe privilege secured by it is not so much the privilege of the House

as an organized body, as of each individual member composing it, who is

entitled to this privilege, even against the declared will of the house. For he

does not hold this privilege at the pleasure of the house, but derives it from

the will of the people, expressed in the constitution, which is paramount to

the will of either or both branches of the legislature. . . . Of these privileges,

thus secured to each member, he cannot be deprived, by a resolve of the

house, or by an act of the legislature.
Id at 27

%78 See Mathew Lyon’s case, pp. 1142-44 supra, and Duncan Sandys’ case, note
178 supra, for instances in which statutes of general applicability proscribed legis-
lative functions when applied to representatives,

7% E.g., bribery statutes, See pp. 115963 supra.

280 See United States v. Brewster, 408 US. 501, 521 (1972); Note, The Bribed
Congressman’s Immunity From Prosecuiton, 75 Yarte L.J. 335, 349 (1963).
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more than counterbalanced by the preservation, intact, of our
System of separation of powers.?8!

E. Private Civil Actions

We have thus far examined the scope of the privilege in the
context of disputes between the executive and the legislative
branch. In these cases the privilege is asserted as a defense
against the jurisdiction of the courts and serves its historic func-
tion of preserving a separation of powers. Congressmen who
violate standards of law and decency in the course of their legis-
lative activity are responsible to their peers in Congress and to the
electorate; the theory of the privilege is that the risk of its abuse
is far less than the risk created by permitting executive and judi-
cial initiation of essentially political interrogation and discipline.

The literal language of the speech or debate clause does not
distinguish between these classic separation of powers cases and
disputes in which private citizens invoke the jurisdiction of the
courts to enforce their rights against congressmen acting under
color of law; and the public generally has come to believe that no
such distinction exists.282 Furthermore, in Kilbourn v, Thomp-
son,*% Tenney v. Brandhove,*®* and Dombrowski p. Eastland *5
the Supreme Court held that the privilege immunizes congressmen
from suits seeking redress for the violation of individual rights.®

281 As Pitt stated in his famous protest against Parliament’s notorious action in
stripping Wilkes of his privileges upon the claim of the Crown that law enforce-
ment was being paralyzed:

Let the objection, nevertheless, be allowed in its utmost extent, and then
compare the inexpediency of not immediately prosecuting on one side, with
the inexpediency of stripping the Parliament of all protection from privilege
on the other. Unhappy as the option is, the public would rather wish to see
the prosecution for crimes suspended, than the Parliament totally unprivi-
leged, although notwithstanding this pretended inconvenience is so warmly
magnified on the present occasion, we are not apprised that any such in-
convenience has been felt, though the privilege has been enjoyed time

342 PROTESTS 68, 73-74 (1763); see note 131 supra.

82 This probably explains the insignificant number of slander suits against
congressmen for their speeches on the floor. For a lower court decision upholding
the privilege in such a case, see Cochran v. Couzens, 42 Fad 783 (D.C. Cir. 1930),
cert denied, 282 US. 874 (1930). See also McGovern v. Martz, 182 F. Supp. 343
(D.D.C. 1960).

283 103 U S. 168, 201-05 (1881).

284341 US. 367 (1951). This action was brought against state legislators under
the Civil Rights Act of 1871, 42 US.C. §§ 1983, 1985 (3) (1970). The Court held
that the legislators enjoyed a common law privilege by analogy to the speech or
debate clause.

283387 US. 82 (1967).

26 In Kilbourn, members of the House of Representatives ordered the un-
constitutional arrest of the plaintiff for contempt. Tenney involved a state legisla-
tive committee that interfered with freedoms of speech and association. In East-
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These decisions also indicate that the scope of the clause is
effectively coextensive in executive-motivated and private-action
cases.”®

Although the early formulation of the speech or debate privi-
lege only covered private civil suits, it developed toward protection
against executive-motivated actions.”®® If the historical develop-
ment of the privilege did not transcend its judicial origins, it is un-
likely that the legislative privilege would have been given consti-
tutional stature. The cognate common law doctrine of judicial
immunity to private suits did not find a place in article III; nor
was the doctrine of executive immunity from such suits included in
article II. And there is very little evidence that the Framers
anticipated that the speech or debate clause would prohibit
private actions.”® Only the traditional historical view would
rigidly encompass this more ancient aspect of the privilege. Since
the Supreme Court has not hesitated in the past to go beyond the
literal language of constitutional provisions and construe them in
light of their history and purposes,?®° this line of private civil cases
seems ripe for rethinking.*!

From a functional perspective, the values at stake in execu-
tive-motivated and private actions are very different. The private
actions do not usually present the conflict of prerogatives between
the executive and legislative branches from which the privilege
evolved as a guarantor of legislative independence.”®® Nor do they

land, a Senate committee chairman ordered the issuance of an unconstitutional
subpoena.

287 See United States v. Johnson, 383 U.S. 169, 180-82 (1966). The Court has
suggested, however, that there may be legislative acts “of an extraordinary char-
acter, for which the members who take part may be held legally responsible.” Kil-
bourn v. Thompson, 103 US. 168, 205 (1881). As an example, the Court opined
that should congressmen order the execution of the Chief Justice, “we are not pre-
pared to say that such an utter perversion of their powers to a criminal purpose
would be screened from punishment by the constitutional provision for freedom of
debate.” Id.

288 See pp. 1122-29Q SUPra.

289 See p. 1172 supra. But see Coffin v. Coffin, 4 Mass. 1 (1808); note 138
supra. Coffin is the first recorded civil action involving the privilege in either
England or America, but was litigated under Article 21 of the Massachusetts
Constitution, which by its terms extended the privilege to civil suits.

290 A familiar example is the clause in art I, § 1o prohibiting the states from
passing laws “impairing the obligation of contracts.” For a narrow construction of
this clause based upon its history and purpose, see Home Bidg. & Loan Ass’n. v.
Blaisdell, zgo U.S. 398 (1934).

201 1 fact, despite the holdings in these cases, there are indications that the
Court is willing to undertake such a rethinking. See pp. 1175-76 infra.

292 G ch a conflict could be present if, for example, executive officials who are
under investigation by a congressional committee file a civil action in an attempt
to thwart the investigation. Cf. Frankfurter, Hands Of the Investigations, 38 THE

New REPUBLIC 329 (1924). A simple civil-criminal distinction would therefore be
imprecise.
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generally represent so great an intrusion upon legislative func-
tions. In executive-motivated cases, the mere allegation that a
crime has been committed is enough to trigger a grand jury in-
vestigation with powers of subpoena and interrogation so broad as
to permit massive infringements upon the legislative sphere.”®?
1f a prosecution is instituted, the congressman faces severe crim-
inal penalties ?°* that depend upon how the trier of fact, influenced
to an indeterminate degree by the political pressures of the time,
subjectively evaluates the propriety of the legislative conduct; and
even if the congressman is acquitted the course of a trial may ruin
his political career.®® The potential inhibiting effect of such ac-
tions upon the willingness of congressmen to oversee corruption
and maladministration by the executive is readily apparent. A
broad construction of the privilege in these separation of powers
cases is necessary to redress this imbalance of power.

In private civil actions, however, the pattern is usually re-
versed: a vulnerable individual seeks judicial protection against
congressmen who allegedly have used the authority of their office
to violate protected rights. It is true that if congressmen are

293 Sep Gravel v. United States, 408 U.S. 606, 631-32 (1972) (Stewart, J., dis-
senting) ; note 234 supra. Theoretically, the grand jury is an independent investi-
gating agency, but its use as a tool of the executive is well known. See, e.g., United
States v. Dionisio, 93 S. Ct. 764, 777 (1973) (Douglas, J., dissenting). Cf. id. at
#»3 (majority opinion). In the Gravel case, counsel for the Justice Department
who was “supervising” the grand jury investigation characterized it as an “execu-
tive proceeding.” Record at 8, Gravel v. United States, 408 U.S. 606 (1972).

294 Representative Johnson was first convicted in June of 1963, see N.Y. Times,
June 14, 1963, at 64, col. 2, and was sentenced to 6 months in prison and fined $5000.
N.Y. Times, Oct. 8, 1963, at 22, col. 1; N.¥Y. Times, Oct. 11, 1963, at 36, col. 1.
After his conviction was reversed by the Supreme Court, United States v. Johnson,
383 US. 169 (1966), he was retried and convicted, see N.Y. Times, Jan. 2%, 1968,
at 33, col. 3, and was sentenced to 6 months in prison. N.Y. Times, Jan. 31, 1968,
at 27, col. 4. His second appeal failed. United States v. Johnson, 419 F.2d 56 (4th
Cir. 1969), cert. denied, 397 U.S. 1010 (1970).

Following the Supreme Court decision denying his plea of privilege, United
States v. Brewster, 408 U.S. so1 (1972), Senator Brewster was convicted of three
counts under the bribery statute, 18 U.S.C. § 201(g), which carries a maximum
penalty of 2 years imprisonment and $10,000 fine on each count. See N.Y. Times,
Nov. 17, 1972, at 7, col. 1; N.Y. Times, Nov. 19, 1972, § 4, at 12, col. 1. On
February 2, 1973, he was sentenced by Judge Hart to the maximum on each count,
the sentences to run consecutively.

Congressman Dowdy was convicted on eight counts of bribery, conflict of
interest, and perjury. On February 23, 1972, he was sentenced to a total of
18 months imprisonment and a $25,000 fine. On appeal, the judgment was re-
versed on the bribery and conflict of interest counts because evidence had been
introduced at trial in violation of his speech or debate privilege, but the judg-
ment on the perjury count was affirmed. United States v. Dowdy, No. 72-1614
(4th Cir., March 12, 1973).

295 Se¢ United States v. Johnson, 337 F.2d 180, 191 (4th Cir. 1964) (Sobeloff,
J.), aff’d, 383 US. 169 (1966).
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obliged to defend these actions on the merits, there is some pos-
sibility that they will be inhibited ¢ or distracted *** from the per-
formance of their duties. And the institution of repeated law-
suits can be a successful form of harrassment, even if the actions
are meritless. But despite this possibility, the potential adverse
effects upon the legislative process and the separation of powers
cannot compare to cases in which the executive challenges the right
of a congressman to inform the electorate about matters of great
public importance.?*®

We do not suggest that courts should be oblivious to the pos-
sible effects of private actions upon legislative behavior. But these
functional considerations imply that the position of congressmen
sued in ordinary civil cases is little different from that of judges
or high executive officials. The Supreme Court has concluded that
the threat of such actions against judges and executive officials
might chill the discharge of the obligations of their office and has
therefore maintained a federal common law privilege.?®® For two
reasons, such an approach in the case of legislators would be
preferable to reading the speech or debate clause as affording a
constitutional immunity: (a) judicially-developed common law
rules on immunity can be superseded by congressional legislation
to protect individual rights; and (b) if experience convinces the
Court that abuses of the immunity rules outweigh the benefits
which result from them, those rules may be liberalized or even
eliminated.®®

Even assuming, however, that tort suits in general should or
will continue to be precluded by the speech or debate clause, func-
tional considerations indicate that the courts should exercise their
jurisdiction and consider redress for legislative violations of in-

206 G Dombrowski v. Eastland, 387 US. 82z, 85 (1967); Tenney v. Brand-
hove, 341 U.S. 367, 377 (1951).

297 e Powell v. McCormack, 395 US. 486, 505 (1969).

208 Ciyil actions certainly embrace the possibility of significant sanctions.
Money damages may be extensive, unlike criminal fines; harm to reputation may
be great; discovery rules allow extensive investigation; and such litigation may
drain a congressman’s time and resources for years. But criminal prosecutions
raise far more intrusive possibilities: jail terms, fines, extensive publicity, expenditure
of time and resources, contempt citation, and irreparable political costs, all pre-
ceded by widespread probing at the hands of massive executive investigatory
machinery. Moreover, the legitimacy of executive-motivated actions is more
suspect than that of civil suits.

299 Geo Pierson v. Ray, 386 US. 547 (1967); Spalding v. Vilas, 161 US. 483
(1896). See also Barr v. Matteo, 360 US. 564 (1959).

300 Several justices have argued that the related doctrines of judicial and execu-
tive immunity should be limited by a malice exception. See Pierson v. Ray, 386
U.S. 547, 566-67 (1967) (Douglas, T, dissenting) ; Barr v. Matteo, 360 U.S. 546,
§79-84 (1959) (Warren, C.J,, dissenting). But see Gregoire v. Biddle, 177 F.2d
579 (2d Cir. 1949).
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dividuals’ constitutional rights. That kind of situation presents
two competing constitutional principles — the constitutional
rights of individuals pitted against the assertion of legislative
privilege.?®* Our system of separation of powers suggests that the
balance be drawn on the side of judicial review. The judiciary in
our country has always borne the institutional responsibility for
protecting individuals against unconstitutional violations of their
rights by all branches of the government.?** Judicial review of
unconstitutional legislative action should not be foreclosed whether
that action takes the form of a statute or the conduct of an in-
dividual congressman. The speech or debate clause cannot be
read in isolation from the entire constitutional scheme; judicial
respect for and enforcement of the Bill of Rights is no less impor-
tant than respect for the prerogatives of individual congressmen.

Despite the fact that no civil action has yet been permitted
against congressmen for unconstitutional legislative action, the
Supreme Court has adopted a compromise which has allowed ag-

" grieved individuals to obtain judicial redress. In Kilbourn, East-

land and Powell v. McCormack ?® the Court dismissed the actions
against the congressmen but allowed the actions to procede against
legislative employees who enforced the unconstitutional legisla-
tive order.®** These decisions present no conceptual difficulty.
The employees involved were acting as ordinary law enforcement
officials in executing an unconstitutional act and infringing pro-
tected rights. The presence of these employees as enforcement
agents enabled the Court to adjudicate the legality of the con-
gressional act and to vindicate the constitutional rights of the
plaintiffs without inhibiting congressmen in their duties.*®

In some situations, however, this compromise may not afford
enough protection, since congressmen possess the power to in-

301 This is not the case when the privilege is asserted as a defense to executive-
motivated actions. The executive may contend, of course, that the action was
instituted because a congressman intruded into its prerogatives. But article II
does not purport to give the executive personal rights which it may vindicate by
imposing coercive sanctions upon inquisitive congressmen.

302 Byt a proper judicial role in executive-motivated suits requires a broad
definition of the privilege, see pp. 1146-48 supra.

303 395 U.S. 486 (1969).

304 1 Kilbourn, the Court held the Sergeant-at-Arms liable for executing an
illegal arrest. Kilbourn v. Thompson, 103 US. 168, 202 (1880). In Eastland,
counsel for the Congressional committee was alleged to have conspired with state
officials to conduct an illegal search and seizure; and the Court reversed a lower
court judgment dismissing an action against him. Dombrowski v. Eastland, 387
US. 82, 84 (196%). In Powell, the Court asserted judicial review over the House
Clerk and Doorkeeper who had executed an unconstitutional order excluding
Congressman Powell. Powell v. McCormack, 395 U.S. 486, 503-05 (1969).

305 See Gravel v. United States, 408 U.S. 606, 617-20 (1972).
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fringe rights of free speech, association and privacy without
having to call upon the assistance of enforcement agents. Tenney
v. Brandhove ** presented just that situation, yet the Court dis-
missed the action on the basis of a common law legislative privi-
lege.**" Tenney may have been overruled sub silentio in Bond v.
Floyd,*® but in Powell the Court specifically left open the ques-
tion 349

[w]hether under the Speech or Debate Clause petitioners would
be entitled to maintain this action solely against the members
of Congress where no agents participated in the challenged action
and no other remedy was available.

This question may now be before the Court in Doe v. McMillan.$*
The plaintiffs in that case seek declaratory relief and an injunc-
tion to prevent the members of a house committee, their assist-
ants and the Public Printer from republishing and distributing a
document which allegedly would be an unconstitutional bill of
attainder and invasion of privacy. Presumably, the holding in
Gravel that “republication” is not within the scope of the privilege
will dispose of the speech or debate defense. However, if the
Court distinguishes Gravel *'* it will then be confronted with a

398 341 U.S. 367 (1951).

307 See notes 284, 286 supra.

308 385 U.S. 116 (1966). Legislator-elect Julian Bond had been excluded from
the Georgia House of Representatives because of certain anti-war speeches. As in
Tenney, a suit was instituted under 42 US.C. § 1983 (1970) claiming that this
legislative action violated the first amendment. The Supreme Court held for
Bond without even a passing reference to Tenney. Arguably, the cases are dis-
tinguishable because Bond sought injunctive relief only, while Brandhove sought
damages. But the doctrine of legislative privilege has always been structured in
jurisdictional terms, independent of the kind of relief being sought by the plaintiff.
Furthermore, while a grant of damages may perhaps have a greater deterrent
effect on individual legislators (who may, however, be reimbursed by their house)
an injunction is a much more direct intrusion by the judiciary into the legislative
process and is enforceable by the threat of contempt proceedings.

809 395 U.S. 486, 506 n.26 (1969). See also Gravel v. United States, 408 U.S.
606, 620 (1972).

310 459 F.2d 1304 (D.C. Cir. 1972), cert. granted, 408 US. 922 (1972), argued
Dec. 13, 1972, 41 US.L.W. 3343.

311 One possible distinction is between activities approved and those disapproved
by the house, but this distinction does not appear to be tenable. See pp. 1166-68
supra. A second possible distinction may have been suggested by certain language
in Brewster:

Admittedly, the Speech or Debate Clause must be read broadly to effectuate
its purpose of protecting the independence of the Legislative branch, but . . .
its purpose [was not] to make Members of Congress super-citizens, immune
from criminal responsibility. In its narrowest scope, the Clause is a very
large albeit essential, grant of privilege. It has enabled reckless men to
slander and even destroy others with impunity, but that was the conscious
choice of the Framers. ’

United States v. Brewster, 408 U.S. sor, 516 (1972) (footnote omitted). Hope-
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direct clash of privilege versus individual constitutional rights. It
is theoretically possible that an injunction addressed solely to the
legislative employees and the Public Printer would not afford
sufficient relief; if the congressmen wish to reproduce and circu-
late this document, they need only xerox and mail it themselves.
Legislative privilege should not foreclose effective judicial review
in such an eventuality. It would be a supreme irony if the speech
or debate privilege, which was designed to protect against executive
intimidation and was placed in a constitution under which courts
protect individual rights, were construed so that courts lend their
assistance to the executive in breaching the wall of separation of
powers but deny relief for the violation of individual rights.

IV. LEGISLATIVE REMEDIES

Since the Supreme Court has now held, in effect, that the speech
or debate clause does not bar grand jury investigations of and
criminal prosecutions against congressmen for deciding how to
speak or vote and for informing themselves and the electorate
about maladministration and corruption in the executive branch,
it remains for Congress to remedy, if possible, the inferior posi-
tion in which it has been placed. The importance of the Court’s
decisions goes well beyond the fate of individual Senators such
as Gravel and Brewster; the scope of executive and judicial super-
intendence of the legislative process which is permissible as a
result of these decisions jeopardizes the ability of the elected
representatives in Congress to carry out independently and mean-
ingfully the powers vested in them by the Constitution.

Congress should begin by considering whether it agrees with
the Supreme Court that protection against executive intimidation
is not constitutionally required with respect to functions other
than those that are “purely legislative,” such as “political” activi-
ties and “‘errands’ for constituents.” These include “making

- appointments with government agencies, assist[ing] in se-
curing government contracts, [and] preparing so-called ‘newslet-
ters’ to constituents, news releases, and speeches delivered outside
the Congress.” *** Should congressmen decide that some or all of

fully, the Court is not suggesting that the Framers intended to leave congressmen
vulnerable to executive intimidation but free to violate the rights of individuals.

If the plaintiffs in McMillan are able to overcome the jurisdictional defense of
legislative privilege, it is by no means certain that they should obtain the relief
they seek on the merits. Even assuming their factual allegations to be true, the
plaintiffs nevertheless are asking for a judicially-imposed prior restraint upon
publication, and thus upon the first amendment rights of the publishers.

212 United States v. Brewster, 408 U.S. sor, 51z (1972). See also note g6
supra.
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these “errands” are vital elements of the legislative function in a
democratic society and resolve to strengthen the bulwark of sepa-
ration of powers, there are two possible legislative remedies avail-
able, one more effective than the other.

A. House Resolution

Each house has the constitutional power to make rules for its
own functioning.®**® Such rules could include a provision for-
bidding any member, aide, or employee from appearing outside
the house to give testimony or produce house or committee docu-
ments relating to a wide range of “legislative” and “political” ac-
tivities.*** Such a rule could of course be waived by a vote of the
house.?'® If such a rule were respected, this would effectively
halt grand jury investigations and court hearings into the defined
activities by preventing the receipt of important evidence.

However, lacking the formal dignity of a statute, a mere rule
of the house would probably be insufficient to remedy the effects
of the Gravel and Brewster opinions.**® Such a rule would be

binding in the sense that any member, aide, or employee who -

violates it would be subject to the disciplinary powers of the
house, including the contempt power.®'” The rule would not,
however, be binding upon the court which seeks to enforce a
subpoena against a recalcitrant witness, because the order of one
house of Congress cannot amend or supersede power vested by
statute in a court or grand jury. Furthermore, it has been settled
law in both England and America that a single house does not
have the power to define its own privileges.®'® It would therefore
seem that a house rule would have no more legal effect on the

313U S. Const. art. I, § 5.

314 Senate Rule XXX, for example, already restricts the giving of outside testi-
mony by Senate employees without the permission of the Senate. Senate Standing
Rule XXX, in SENATE MaNUAL CONTAINING THE STANDING RULES, OrpDERS, Laws,
AND RESOLUTIONS AFFECTING THE BUsINEss OF THE UNITED STATES SENATE, S. Doc.
No. 92-1, 92d Cong., 1st Sess. 49 (1971). In the Brewster case the “privilege of
the Senate” and Rule XXX were invoked as the basis for a resolution authorizing
David Minton, a staff director and counsel of the Committee on Post Office and
Civil Service, to respond to a subpoena issued by the trial court in Brewster, but re-
stricting his production of committee documents. S. Res. 373, 92d Cong., 2d Sess,,
118 Conc. REC. 16,766 (daily ed. 1972).

315 See S. Res. 373, 92d Cong., 2d Sess., 118 CoNnG. REC. 16,766 (daily ed. 1972).

316 Tt should be remembered that any proposed legislative remedy would seek
only to ameliorate the effects of the Supreme Court’s construction of the privilege.
Congress cannot change the scope of the speech or debate clause as interpreted by
the Supreme Court without a basic judicial rethinking of Marbury v. Madison, g
U.S. (1 Cranch) 137 (1803).

317 Cf. Groppi v. Leslie, 404 U.S. 496 (1972); Anderson v. Dunn, 19 US.
(6 Wheat.) 204 (1821).

318 See pp. 1167-70 supra.
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courts than the amicus brief of the Senate which was filed with
the Supreme Court in Gravel to express the collective judgment
of that body.?"

Moreover, the passage of a house rule may have practical
consequences which are not pleasant to contemplate. A member,
aide, or employee subject to such a rule and also subject to a con-
flicting judicial subpoena would potentially be in the position of
facing a contempt citation regardless of what he does: if he obeys
the subpoena he will be in contempt of the house, if he obeys the
house rule he will be in contempt of the court. This presents the
possibility of a direct constitutional confrontation, and one side
may back down. Faced with this confrontation the court may de-
cline to enforce the subpoena, holding that the witness was justi-
fied in refusing to testify; or the house may waive the rule and
allow the subpoena to be enforced. However, both the court and
the house may see their essential prerogatives at stake and refuse

to compromise, a result which occurred in England during the
1800’s with unfortunate results.?>

B. Congressional Statute

The more practical means for effectuating that degree of
privilege which is necessary for Congress to function without un-
warranted executive and judicial interference would appear to be
the passage of an appropriate statute. Since Congress has the un-
doubted power to define the scope of the criminal law and to
regulate the jurisdiction and procedure of the federal courts, it
possesses ample power to protect its members from decisions such
as Brewster and Gravel.

Congress should prohibit grand jury investigations and crim-
inal proceedings which “question in any other place” the legisla-
tive activities of a member of Congress and his staff by stripping
the grand jury and courts of jurisdiction to entertain such pro-
ceedings.*** For the purpose of this statute, “legislative activities’’
should be defined as any activity relating to the due functioning of
the legislative process and the carrying out of a member’s obliga-
tions to his house and his constituents. The following should be
included specifically: speeches, debates, and votes; conduct in
committee; receipt of information for use in legislative proceed-

®!% Amicus Brief of United States Senate, Gravel v. United States, 408 U.S. 606
(1972).

320 See the discussion of Stockdale v. Hansard, 112 Eng. Rep. 1112 (QB. 1839),
infra at 1180-81. This confrontation was settled only by passage of the Parlia-
mentary Papers Act, discussed infra at 1181.

821 The same result would occur if Congress were to enact a statute exempting

the legislative activities of members of Congress from the criminal prohibitions of
the United States Code.
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ings; publications and speeches made outside of Congress to in-
form the public on matters of national or local importance; and
the decisionmaking processes behind each of the above.
Enforcement of such a statute would require a delicate pro-
cedural mechanism which would ensure not only that the legis-
latively defined area of privilege is not being infringed, but also
that permissible inquiries are not thwarted. Such a mechanism
is available via control of the subpoena power. Congress could
provide by statute that a member may move to quash any sub-
poena which he alleges seeks testimony about legislative ac-
tivity *** and that such a motion would automatically stay the
subpoena. For the subpoena to be enforced, the prosecutor would
be required to specify the nature and scope of the proposed in-
quiry.®*® If it appears to the court that this inquiry infringes
upon the forbidden area, the court would quash the subpoena. If
the proposed inquiry is permissible under the statutory guide-
lines, the court would enforce the subpoena with an appropriate
protective order against “fishing expeditions” into the Capitol.
This legislative solution is similar to that adopted by the
English Parliament to counteract the effects of Stockdale w.
Hansard ** in which successive suits were lodged against the
Printer of the House of Commons for “republishing” allegedly
defamatory legislative proceedings. When the court held, con-
trary to prior precedent,®® that the privilege did not protect publi-
cations by the Public Printer, the House of Commons passed a
resolution stating that the publications were privileged.??® Un-

impressed, the Queen’s Bench held that the resolution was not
binding: 3%

[T]he mere order of the House will not justify an act otherwise
illegal, and . . . the simple declaration that that order is made
in exercise of a privilege does not prove the privilege . . . .

When Stockdale’s lawyer sought to execute the judgment, the
House ordered the sheriff not to enforce the court order and as a
precautionary measure ordered the Sergeant-at-Arms to arrest the

322 Tn Gravel, the Court noted that the privilege is “invocable only by the
Senator or by the aide on the Senator’s behalf,” from which “[i]t follows that an
aide’s claim of privilege can be repudiated and thus waived by the Senator.”
Gravel v. United States, 408 U.S. 606, 622 & n.13 (1972).

3231f a claim of confidentiality were made by the prosecutor, the specification
could be made in camera.

%4112 Eng. Rep. 1112 (Q.B. 1839); 174 Eng. Rep. 196 (Nisi prius 1837).

325 See Rex v. Wright, 101 Eng. Rep. 1396 (1799). ‘

926 See WITTKE, supra note 46, at 142-51.

827 Stockdale v. Hansard, 112 Eng. Rep. 1112, 1169 (Q.B. 1839) (Denman,
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sheriff.*** The impasse was deepened by further procedural bat-
tles in which the plaintiff unsuccessfully sought an attachment
against the sheriff and the sheriff unsuccessfully petitioned the
Queen’s Bench for a writ of habeas corpus.®®

The deadlock was finally broken with the passage of a remedial
statute. After a monumental debate in which leading members of
the House excoriated the Stockdale court for placing restraints on
the ability of Parliament to inform the people,®® both houses
passed the Parliamentary Papers Act.””' The Act was prefaced by
the claim that “it is essential to the due and effective .
[functioning] of Parliament . . . that no Obstructions or Im-
pediments should exist to the Publication of . . . Reports, Pa-
pers, Votes, or Proceedings” and that there had been too many
vexatious lawsuits against printers which threatened to hinder
such publication. The Act provided that all subpoenas in criminal
or civil proceedings against any person for the publication of
papers printed with the approval of the house were to be stayed 33*
and that upon production of a certificate of such approval, the
proceedings were to be dismissed. Through this procedural
mechanism Parliament was able to stop at the outset suits which
jeopardized its informing function.®®® By this statute Parliament
was able to ensure that the Stockdale opinion was an aberrant
breach of legislative independence which would never occur
again.*** Congress should ensure the same fate for the Gravel and

328 See WITTKE, supra note 46, at 151-54.

329 See id. at 152-55.

330 See, e.g., 52 ParL. DB, H. C. (3rd ser.) 330-33 (Lord John Russell), 334—35
(Attorney General Campbell), 361-6g (Sir Robert Peel) (1840).

3313 & 4 Vict, c. 9 (1840).

332 Qur proposal would protect activities generally defined by statute, not ac-
tivities approved in specific instances by the house.

533 This concern for terminating proceedings in violation of the privilege at the
earliest stage possible is not unlike the concern of American courts that the mere
threat of litigation might be sufficient to deter a legislator and that the defense of
privilege should therefore be asserted on a motion to dismiss or motion for
summary judgment. See Powell v. McCormack, 395 US. 486, 50506 & n.z5
(1969).

334 The courts themselves were later to repudiate Stockdale. In Wason v.
Walter, 4 Q.B. 73 (1868), a newspaper was sued for publishing allegedly defamatory
legislative speeches. Since the publication was not pursuant to formal house ap-
proval, the Parliamentary Papers Act was inapposite. Nevertheless, the plea of
privilege was upheld. While giving “unhesitating and unqualified adhesion” to the
“masterly” judgment of the Stockdale court that a mere resolution of the house
could not confer privilege, the Wason court held that the publication “is, in-
dependently of such order or assertion of privilege, in itself privileged and law-
ful.” Id. at 86-87. On this latter point, the Wason court severely criticized the
reasoning of Stockdale, saying it had expressed “a very shortsighted view of the
subject.” Id. at g1. Stressing the centrality of the informing function to represent-
ative government, the Wason court forcefully upheld the privilege for publication
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Brewster decisions, which represent a much greater threat to leg-
islative independence.

We have discussed proposed legislative remedies only with
respect to executive-motivated actions. Congress would be ill-
advised to extend any limitation upon court jurisdiction to in-
clude civil suits by citizens claiming the deprivation of constitu-
tional rights. Legislative remedies should be designed to protect
our system of separate powers; congressmen who would abuse
their position and impinge upon rights secured by the Constitu-
tion transgress the great principle of separation of powers and
give ammunition to those who believe that the concept of legisla-
tive privilege has no place in our contemporary society.

in terms almost identical to Jefferson’s protest in Cabell’s case, supra note 150.
Wason v. Walter, supra at 8g.

The above analysis was accepted by the dissenters in Gravel v. United States,
408 U.S. 606, 658-60 & n.1 (1972) (Brennan, J.). But the majority relied heavily
upon Stockdale and distinguished Wason as creating a privilege analogous to the
judicial privilege. Id. at 622-23 & n.r4. It must be remembered, however, that
fegislative privilege derived historically from judicial privilege, and to the English
courts, the two are corolaries insofar as civil suits are concerned. See pp. 1122-23
supra.



