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'Commonwoalih v. Bakel Po3e3 Novsl Qu€stlon
ayHttu.yA.snv*gl.t a.d Cnd fal<.1

rr a man eng.g€s n kinky s fiih dsenring adult p.dn6E, should lhe disldct .from.ys
Ndgm6nr dst sudr behavlor B abnom.l .nd'sexually danseous'b€ grcunds rbr the
commtl€llh in a civn!ry 6.r io iMrEc him tor litu?

This is rhe nove qu€6ton pMd by Cdnno.@dl, v. Bakal

l is arso a p61t{nd cNrr rib€.ri* qusdon thal will help delemhe sh€ln€
iosard Detund .nd s6ru€l autonomy and pr €dy - begon wh.n n16 u s. suprere court
rhvard.t€d conn€cticlts (and heeirE or mmonredlh s) €nttquacd cr miB lM .04 nst
fE disu bulion of @nfa6plrv€. to ham.d @upl6 - will mme lo an abrupl ha[.

ThB quFion tuy werr b€ answoEd in € cvi| s€xually oanger@s Pe6oM" (sDP) ln.l lh€t
@menes $6 w*l< in Middbsex SUF€ior Coun betore Judse Ra ph D. G.nis .nd 6 jury.

'Ihe tja is goerned by G. L c. 1 23A, whrcn en. io. th€ involunbry delendon ol SDP3 - tEl ls
p€opre sho sufier trd a 'nFnr€l .bnom.lity'ft t ruk* trem liket ro
on6n$s - by rh6 o€paftrent ot coneolio., tor one day to lire.

Ae . pr.ct€l mallar, dB period of in@@€l on b mE likely to be cloer b liit trM io . day,
@rding io Ad€n Bsker Jr. s lawyer, BGiDn s John G. SmFley. sho has handl€d morc SDP
**. th.n a mt any olher defense awyer in Masotu*t!

The MiddLesex DAs Off,e mved io crvrrry @mmir Eaker Ln mrd-2001, arcuhg fEr hiE ntoEst in
S&M sr acw des, even w fl @s.nling ad!|ts qsdut s . dang.EuE h6nEl abnomlity
wi$in the manhg of rh6 soP @mmirT.nt siatuiE.

and p€Mal .uionomy
in t b€gan d*d€. .go in both M€sseh 6€n3 €nd in fE n.lkn: lhe righl of @nsenlins ad u i
mn and *men lo sain squal desure hower and wi$ whorever tEy cho@. as long a3 I
is @nsnsual. €sseniialt $le and doie in ol'aF.

Th€ BEkd d€bns6 ban will a|gue lhat shst conseniins adulls do wi$ one anoud li tlelr
bed@ms - whe$s ho'1@ral or hete'Grud wi(h *,i'iFs or v(houl - .h.uld be 1,11.tr

dsBon and nol har orlhe 3rar6, and rhat peope wirh tasbs @n6ide€d odd or €ven frEht mng
by mo.t shourd nol lhereby b. d€emd danqerN

SlM ln Tho Coni.xt Ol S.rudl Llb.Erion

Th€ U.S. Suprcm Coud iEt touoh€d upon plivaF $ru1 dsliom *hs, in tE land@* @
of GnsDdd f, Cdrdciblr, 331 U.S. 479 (1365), it in€lidalEd Conne.iouts and&ti€ept on
sElulp, c lno tE pri€cy 

'"'ghb 
ot @dhd @ples who enqased in $e p€cf@ ot {amlly

plannins' ndrathermmonpl@,bulb&kthena@re.

l. Eis.sladl f, Balrd, 405 U.S. 433 (1972), UE Supreme Coud expaded $at dgtt beyond lhe
madtal b€dEm, stikins .J.*i Ma..dhusetE anti'onlE@pdoi $alub on equal ptuleclLn
s@unds b@@ il l€.hd lnroln€d 4pLe. dino€dly tr.n turiad 6!p16.
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u"nhe M～ 。husett,Ded。 口|。,。[Rlghも

Now h●●eve,tho∞ unbr●s,aut on sexo● laubio「ッoPPas b haVe begun tteed■ p●■

"
the clnlca juo9menに dP,ychol"も L whO∞●|●mo∝da n∞ nttsual sexual P旧 ∝にぉ aS
OⅣ●ot

e∞mmo                      ny b su"。 ■ぃ。pO"'j。■
,vo,■旧t                      ora bl●■caγ -1,3● ua″
rous wl卜                         lslcase∞ o d wel“ n he

The out∞ me do“ nd ap"a,0ぃ 。ntrdy d“「●r pred ctab疇 υndor ChaPね
`12鉢∞ o“n,。a but abn● arBr sα ualbehav os● 。口い sup■s,9“ ,。 39uab″ 挟や。me grOu"s

bi nvo lHaγ  doknto■

wl€ts this us of tE diahrie sill wilh.tand tustirufon.t scrudny, und€r € tld $€ riaie or
tsd.Er consrituiions rssrn. ro be *ei
Us,9 culure b●und Pych。

"iCaり

,09men"O Jo,1● 。9a。■br●●ment oF∞xual oo― 僣d
∞oドe nottt new麟 慎o ■he 19∞,and 196os tho,ぬ い Юa ney,stutЮ na12d me● 10r

e"● 91■9 io cOn“ nsual gay,α

H@wer, n 1973 lhe Amien Psydlot si€t Aeci.t on En@d homosdu.tiv iom [. DsM
cras'f€don ol ruhra d'sordeE ctos'ng rh. doo' on fq rcpr** p€crice

Pr*umbt, rhis Biep by he gsychology pbia$ioi atso m€d€ ssrer ior tle slc to d*d€
aarrEzar in lbrcr ol tne derendanl

Tod.y s&M entus asls aE sluck sh+ gays re reE srr.dd hg lhe tesat€nd cinicstlbul
nes botw*n Fxuartreed@ €nd $xk .uihoriarianlrm. Ev6n wh.n tney ensage in s3M pt y

exdusrely wi$ 6n* hq adult pafttoE S&M st[usi4ts €E f€qu€n[y d]aonosed s sutbring
lrom lhe p€Eph .c d $.de6 *x@l $dism. and .etuat ro$chism.

Yet w hin |lte SAM 6mmun(y, bounda.ios €n .ctualy be deaB rEn In mo.t hde@rud
no-s&M sexual d@unt E Palt]e6 agE b.foEhaid who sitt b€ lh€ !rop. (domtian0 and d€
'boud (submissiv€) padner, and ofren d€cd€ on specat , s'€ sds fl.t €n be used b 6nd
lhe enoountor if hng. .ppar lo be going t@ ra.

v\ihen pain is ihp@d, it is r,on. wrlhin mulu€Iy a@pied nits and ror puD@es ot motual
g6lri€ts. Ld enfoaenenl ofio.l. gseElry isnorc th6s. drsrhcr on., assum n9 flat nobody
@urd 4er trury msent b pain (ho@d cmpoEry) d f nd ir $ruafy .xcrng

Th s leads to nodents Uke the Sp5nn€r'€se in Sdlain n whEh Br ish adhodi* ctassf€d
SeM p.y .g asdt evei though fl€E was rc pemEnt hlury, ahd rle bofloN, had
@n*ncd b $€ t€mFdry 

'njury 
rhal iook pt.c., and €ids tike Maschu*rs paddteb.@,

€* 
'n 

whidr a domin.f t3 wmden sp6n iom€d $a bs s ror i assaulr 6nd b.tr.ry r,rh a
d.ng€6us wepon charces



The spenrer €se sas appeal€d io
Hutun REhc, whhh rn 1997 ruEd n tarcf or t€ gd€htunt (L*k , Jegged aft4 Bbn v
urirbd r(irgdor. R€por'€ 1997r).

M4dhLL€ the Prddr€borc c* h€.d h 200r h IlF Adeboo Dist'rcl coun, Mr actually
onfbniEd rh6 r*o* surcundin! @nssud s&M. Afrer d€ dun supp
a.d €vid€nc. $s n9 rrcn Ifie po e s illesa enky and *arch ADA Rog€r Fe is drcpp€d.llol

ard€n Bak€rg €s roy h€rEiorc b6 tE fct ludEi.l t6.r of wheth€r lhe baule over cdn*nsual
s&M win irEgor a .d ec on ol sq

The Padd €bob €3. did not d€mnstEt6 $d seM *x cou d be prcs*ucd as orim'na a$au t
and b.lr€.y, blr $€ B.ker €se may Fsl lhe p@p6il on lhal suoh b€h
crvir @hmltrrent tu up b lire

As Aakor.xp €in€d to h s la*.yeE 4 a young man g@ing up in lhe Aesbn*deE, he
r6.cl6d to vlrubnl homophobis by ashing our

On€ an tugle Scout and an hoor shrdenl, his sdde. dopped a. he slrugg €d io oho io t€m
wi$ his i.sent ho@rua rdentty. a iurburenr hme ionMd h whrch h€ dEppgd our of high
screr and sp.nr h6 r m. si6.Lino eE s ren .r @umu .Ilng . libny ot p€ny rhefi @Niolions

Ey 1P€0, .. h€ .pp@ch€d midd € .g€, Bak€r fnalv m.n.g€d io bu ld botl s suoostul
buen$s and . wld situarion yith whioh he was oomitrab e. Ite 06 denl of. .u@$tu|
ruck ng .nd mn.g€mnt{ids €bor rel€lims busines Baker spenl @kends hntng $e qay
b$ s@n€ in B.ston. s*kins oul men who shsEd hts *xu in(e€sts

An acl ve rember of BGiln s say s&M I edhe'' ) 6mmun ly, Bakef .l$ 6n . ohpLild bu elh
boad *ru'ce{BBs), a pEtuMrio u*io. aEs iler.dins
and .fEr IMs io.u*d on g.y rssu€.

Following rhe pracrio$ or orheE in rhe SeM @hmuni(y, B3ker had se( up a pl.y @m n hre
hou* outfiied wi tr a jd{6pp'ng corl€.iion or Fx t ,ys and bohd a9. g€ar Th€E Ba ke. a nd
h s rd€ E wourd st g€ s6xu5l su bmissioddomin.n€ rcutin€s - acis o, wil ng @mpliane or

lrlen a dGpuie nvorvng B.k.ls on€g.in on-again eduar rclation.hip w fl h s Msin€ d rer
showed Baker how fraq're hG pbsp.nry was Barer and tre drw had s sv.Er tim.s. Teo of
thos. trc $€ dnvd s€id, had b€€n @6rd, y€t h€ h.d @ntinuod to p€y cid visils lo aaker
to 6mong orher thi.gs, give him chrishas prests. But the ddver nonelheless *^t b lhe

On F€5. 23. 1991. lh€ Medtod po e obEin€d a srch @mnt and enlered Bake''s hou*
They *ized !€ oompuFr equ pftnl u*d iD hosl his aAS and f1en prcceded dMsta 6 lJ

Del. John B€dy, tE otfi@f r€dhq lne s4rch, dsdbed it as a tonue @m Anolher officef
a@mp€nyins BEdy €p.rledly * aiftEd dunns he *arch $at 6e phe



at fia Epe rdal, prGecutoc used v M pr.y ($E6d dunng $€
s€rch or B.lcr's hous) .nd D€r sEdy! dsiptims lo c@le a regal v€ imple on of aaker
event'ough.||ofth€|ov€EpictuE

The prosecuton al$ olaired, using quot$ fr6d fiom rh. d*de{rd w
hroh scho.l leacheB, rhai tE 2gyear old ddq Ms 'b.rd€nin€ rcrEd.d" .nd $€GioE @u d not
h.ve b*n anylhhg butan lNllling violim in lh6 sxual.n6uniEE in qu€shn

B.ker was convided or Epins tE diq and snErc€d to 3it trc 10 y€a6 rn prl$n

on lop ol thL, 5ubsequenl 6earn6 of lhe $ized @mpuiErs Bvsr€d trr
BBS h.d ueed $€ srte ro rEd€ dprrdt phot sEphs of undecge t€€rugsE

The ch lld pomogEphy siaiules o9erale on € typ€ ot 3ll ct ||.b ry/pGe.sbn b.ere, @nrnq that
B.ker Ms d hinally liable ror hk u$6 €ctviti6. Any su.n phoio€ .toEd on h E sed€G, €ven 

'rourd re6d kl a n€r€ulorofo @nv ciion.

The situarion *a3 tu/ds @mpli€iad for E ker by rhe use by tle p@o'nbn ora susseslive
(but not obs@ne) pholDgEph un@rth€d by prosurore, or E€ker and a young manlhoh a
stale etalned pholr ana ysl daiFed b h€vo b€6n u nd6 | th€ 1 3-y* ford r.g.r cul{fl a
plop6lonbt6|6n|'sl€d|,yBaker

A Edy in p sn, B.k6r @s oft Ed a 41m h con@rrenl senlence it he pred su ty ro 32
.na|96 ELii.g to in6 BBS f € tr.dng .nd de chaEe €hrins io rhe pholo fi6 the unidenr f6d

Rea z ns lhal he @u d be held rspons br. ror hrs u$B .crrvnL€s and advised by regar 6un*l
srat(wasnlrcr6 l io challenge fle siat€ photo.n.lyst on somerhrng rh.r mordnl ded .ffec(
llie lotal amounl of l me he spenl in pison, a.k.r cho.e io *9t lhe deal

Ho muld l.t6f EgEt rhb dskion.

Hd Th. llls. ctunconmllrh€nl Sv.Ln Wort!

ch.pt6f 12}q whrch gov.ms rhe crvir @mirrenl of $xually d6ng6Eu5 p6tss," e.s s.ciEd
in 1990, a l€stiinut€ .ddiiion to l€oisra0on c@!ng a *x ofender Eslndion sysl€m lor

Ald@gh 6e old sex oGnde. otil ofimits€nt siarure, enacied moe thai har a oenhrry aso
h.d b€.n €perled in 1990 bduse of ils nen€di€nos€ ln Educho E
F nor v€tu dLfLEnr trm rhe ord Me

P.n or $e @son ror $t; e@ctrEnl was $at in 1999, such glatul€s weE bsm ng
incEas ngry poplr* h.vng |gtry obtained the impdmaruf of fl6 U S SupEru Coun.

6 (1997). rh6 @un .fim4 by . 5-4 wta, tE
oonsriluiionsliv ot K6n*s $xu.rry danqe@us pEda bl staruG. w. ing tu $€ rojoiv Ju gt e
c|a€ne Thoma d*l€Ed dl€t th€ involoniary ctun comhilmen l of sexu slly dangeEus
pBd.toE E"nonpunrtive rh inieil and th€.6i0rc d@s not impx€ie mn.dhrlrMatprcbclbns
aq.nst d@ble jspady and ex poslbolo pun shm€nl.



Th6 srrndad tor '*xurl d.ng. bu5n63 in the nfl Mass*hueofE.EluE u*s languagE
simil4 b lhar of$. sEtuE in fierdric*c undq G L. c 123A, fE k€y oh@ntorbeng.
*xoaLLy dangebus p6rn is lhat one 3utre6 rrom a montsl .bnoru ty or 9eMn.liv dibrdd
th.t m.k6 fl6 p€con likely io .ng.g€ in sxu.l oftEn$s if not m15ned io . #urc fac L tv '
(G L.c.123A secl 1)

ln &ke''s E*. sbi., €tp.i6 h.v6 arqu€d tr6t his desne b ensago h s&M fl.y w n @n*nl nq
ad urts rs . rgn of dangercus menEl abio@lity Th s eppos.dly senl fc olaim qoet lo tE
h6a.r of lhe enort lo impdson sakd br lrlb.

Th€ pbc.gg bashs when lhe DA, losad he end or an LnmaiE s *nt€n@, pel os n1e @n b
cv y @mmitiEtinmale. aprcbableeusehdnng ir ns n whrclr s judge heaF psycholdgl€l

rr th€ DA € su@eefu .t rhe pobabLe eu* sraq e, 6en lhe deiendant 6 tEnsts rcn io th€
r€mpoE.y cusiody offE Nemnskel coreoliona cenler The€, t'e der€nd.ht aw.it€. tr€lby

rf fE jury Etums . ved id of $x@lly dangercus ^ lhe deiendant is ehr med lnd.inrl€ly to
Nemanskel, wtErc he is held untLl tre Depadftil or c.recton deldes i h.s sudssru y
neulErized lne menrar abnomrdy^ rhat red ro dr€ d€lamhabon of d.ng€r4sn*

6e ol lc detra n*6 onress $€y panED.ra in i.r€.Eiv€
peychol€r€l EpogEmming - a.d €von ln€n th. f.oility 5 opoEt@ usually dedaE hen

a...dy, B€kff has Efusod b p.rr c p.l€ n i€€t]Ent io tu.E hh of h s '.bnom.l sexu al
pElbren@s arguing fEl his inFrest in SgM is nol hamtu iD ofloE lfhelo€eshslria

kely b. used lo ds snaF hlm as inoods ble, makins i( unlikery rhal

On€ stal€-Etain.d pgycholog el €smin€r, D. SiEph€n D€L|e], has . Eady rod. irig .Aum6nt
h hrs r€pon Trlh.E F no dat io Indi€ta h. ha! .ny nleEst n add@ng n a rh€r.p€uirc
w6y, hrs s6xua dev.ncy d th€t h€ ev€n s4 h m* l as h.vhg . sroar devrancy lt rs lrk ly,
rrr€.6ior€ th.t h6 aniisocia litostyh havDEv ontinue h.

whdr Do Th€ Elp.i|l s.y?

Th6 f6l p€Gm io 6valu6E B.k€f w6E D| lE Srlvffin, a etai6-8ts ned p.y.ho og sl whoea
diasnc s rbrftd lhe basis ro. lhe mmmnw*llh's in l.r d€llhh.ion of Bak€/5 .ll€s6d

3e hea' T 
'n 

Ma'ch-As 2002

At the hea n9. 0. sit€mn Esuh€d th.t ir.. indivtduard6ire. hE pnm.ry or €Idosw. $oE
orsxualpl€suE,@men@unFFidotngs6itoyssoch.sbuttpugs,whrp3and hand4fts,

In fl|s s€m ng y v ciorcn wodrtur€{, 4en dprrcit 6senr lo rhe use ol such toys is no exous
Or.S remanassn d th.t th€ us or bondase ger is brin €try ddiant Egad ess or wheher

Fu.rh€r, 0. Sr wman iound dEssng up in Lealher, cha ns. jackbooG and a t€€the. hal io cruts€
the c y5 gay baE to b.5u.p6.t wh behdioris'nol eqa



he oph€dr 'l lf iis s h@ he d€ru€d h s pnmary or e{clus w souE of sexual pleasuc, fEn
rhnk LheE would be a ou€stFn th€r€ las b whetfier sudt b€hav o. is deviantl

An€. Dr silvema n s €v.ru aiion Or DanEl kiestun, an hd.p€nn€n t brcnsic P6ychorogrst
rebined by swomr6y, @nduoted hb M evaluahon of sakd ln lhis rcpo( Kr€gron m6d€
p6 ntad d r c sms of silvemn s €p.n, ch.Ehg ih.t silvemn seleclvely EnoEd @cE
potuons ol fE osM-l\fs defin ons ol seru.redbm'and anl!& al peFonaxty dlsodel in
ordd io ar v€ at his diagnos6.

Despile rhese de6. etul$, sop€nof coun Judge Jane s. Haqsedy found sufrc €nl grcunds lo

Forbe bial (he DA s Ofrce ordoEd anothd Dund of daluauons, 31b |me lbm Ore Niklos
Tomich and slephen D€Lisi.

Meanwhn., in€ d€ibn* reiained rhre addilional expeft loens'c p.ychoLg€t or. L@n a d Ba d,
Or. F red B€nin d Eolw and @frund€r ol th6 Naron.l Insttut€ tor [E Study, PBenlion and
Idts€ht or sduar IGuro .r Th€ Johm HoDkins univoE rv school of Med cLne, and or
cha.l* M@r, a sp€cialisl n edom€sehism who has made 're han 10o pEsenlalbns and
pubxsh€d 12 *i€.tifE an cbs and b.ok ohapleG on lhe subjer al bu. d€ien$ dp6r'E €xp€ct

The detbnse exped! drsg E6 ov6r wh.rher or nor B.k r's nirsr n s&M k .bnorm , which
rcir€crs. tundaftnt drvisDn M$in $€ psychorogi€r p.of€$ion 5s a whol6.

omr rs aEuady $€ fJEm.t cr ic of rh6 p.thor€iz.tDn of
onu.la bur6n*nsu.rs6xu.lpccr€.||k.s>&M: h€rsposhhgth€pEf*oniotoasl*on
parucub. fffi ol dsiE and noE on hd bolh 6omon €nd u'].dru

Ethg onep!]ar traMd( b son
beMeen dange@us and noniansercus man tesbdons of abnoml soru€l desi6.

Bul despit€ th$e differen€q M6ef .nd B.rlin both .g@ on lh6 mosl mponant p.ht 8.k€rg
ntoesl n s&M, vh€her abnom or nol, lbils io pos6 5 d.ngs to si6ry.

Much or fE ex9€n cat mony will pEsent rh€ 6nc lrary qu€srion of wh€th€r rhis .8. of the law
has ben inreoled silh whar is knom as 'iunk soien@ - rembec ot the trredi€land
psych€trE @frmunrhog who pofl€l rher peconar lasies and perercn
too quick io labg very diffeEni tasiss *'abnortu' and lhecrore ^dansmus'

Th€rg rd ho@*i a raEd tEm. ro lhid de rl €n be *en €s lhe raFst fronris in the barie tor
s€ruar xbeElion. oos our $d6ry v.ru€ hdivrduar fr€edore €mugh trai @ €n aepr the
odddesof oonsensua SAMaclv!es?Oracrenowlivhgi.an.Ewh€nlh€ srp.li@ ac

The bafile lor @n*nsual gay sex has b€.n birly su@.6tu1, bd I rsgn ies nd .nd agan,
esPeciary in $e pubric $hoors

The €mp€ gn €g5insl devi.nt S&M sd setu to be amts batte h t€l rarcq w $€te
enhaned, €s it s sith tle'junk si€ne'- p€Mn.l pEbEnR d6gul*d a. .cEnbfc hnhs

- lhal is €ll t@ cmmon when mmb€€ ol $€ 'meniar hearih' 6kbrrshmenl ael !o dE wit|s



On Fch. 24, lh6 B€kd tiol opds h. 6xl dr.s of 
'|i! 

6nicl

Hetey A. Silvddale i6 a pdt€t t dD a@ior ft, of sdvEro*are & G@d, 64iiw (fltd at n
chn ds x6) ot'Do 9,adow urrw6q. fhe Bd6y6l ol Llb.ny @ andLz's c.f@!ss,'6nd
@4ndd d llE Fdt|d.ti$ tu ndtuid@t Rtstt,s k Entdin. c.d T.,€i, . {etd. ol &oM
Uned.ir, Mc @ Up slaf,ot tb Arown Dai, udtu atd b @1, a p.arogdl ol aosbn s


