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arvey Silverglate was a familiar face

in the Massachusetts legal commu-

nity long before he became part of
the legal team that represented the world’s
most famous au pair, Louise Woodward.

In Commonwealth v. Woodward, the
Supreme Judicial Court this year threw
both the defense and the prosecution for a
loss, or let both sides claim victory, depend-
ing on how you want to look at it, by affirm-
ing Woodward’s manslaughter conviction
but upholding a sentence that let her go free.

For reasons that are still difficult for some
to fully understand, the Woodward trial and
its aftermath put the Massachusetts court
system under the spotlight like no case in re-
cent history, perhaps this century.

And the sensation that enveloped the case
— while it may ultimately have helped Wood-
ward avoid a long prison sentence — cer-
tainly wasn’t anticipated by-her lawyers. “We
were quite surprised that it became an inter-
national cause celebre,” Stlverglate admits.

But Silverglate is hardly the kind of
lawyer who shies away from controversy,
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whether or not he sees it coming.

Indeed, at a time when many contempo-
raries who “came of age” in 1960s are
championing politically correct notions of
propriety, Silverglate has thrown himself
head-first into the free-speech debate on the
very un-PC side of the ring.

This fall, Silverglate co-authored, along
with University of Pennsylvania Professor
Alan Charles Kors, “Shadow University,”
which details the dangers of political cor-
rectness and speech codes on college cam-
puses. The book focuses largely on the case of
Eden Jacobowitz — a Penn student accused
of racial insgnsitiuity after he called a group
of rambunctious students “water buffalos.”

Silverglate, who would never be accused
of lacking the courage of his convictions,
notes with a smile that both Jacobowitz
and Louise Woodward are now studying
law. “When I have a client that recognizes
that the law can be one’s friend, it perks me
up a little,” he says.
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Why was the public so captivated by
« the Louise Woodward case?

Different people were captivated [for]
. different reasons. ... There was this
issue of child care. A lot of people are work-
ing parents and there are a lot of kids who
are being taken care of by people other
than their grandparents. And everybody's
a little nervous about it and a little guilty
about it. And there was a lot of class con-
flict over this. I think a lot of people who
were picketing for Louise were upset at
Deborah Eappen for working. There was
just the human drama of it all. Here’s a
young innocent-looking girl who is charged
with this heinous crime. A beautiful kid
who died a horrible death. And you had the
specter that the world’s leading pediatric
hospital is claiming that something hap-
pened and our experts, the leading people
in the field, said it didn’t happen.

The British were vociferous that [Wood-
ward] was picked upon because she was
British, so there was a certain amount of
nationalism. As the case proceeded, the
British were shocked at some of our proce-
dures, and in some cases 1 agreed with
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British wouldn’t allow that. So we had a
sort of re-fighting of the war of 1812.

What is the public to make of a sys-

« tem where two sets of highly distin-

gulshed medical “experts” completely dis-
agree over a matter?

The answer lies in having better ju-
«dicial controls over what constitutes

an expert ... I still think this should be de-
cided by juries. But I also think that the
way experts are questioned has to change
radically. It was clear that the jury didn’t
understand a lot of this stuff. I would like
to have jurors having a conversation with
the experts. That way a juror could say to
an expert, “Could you put that in English?”

Is the public per-
Q. ception of our le-
gal system better or
worse off after the in-

tense attention devoted
to the Woodward case?

The trial was nev-

.er a circus. The

circus was all on the

outside. Was the trial

perfect? No. In retro-
spect, we would have tried it differently.
We tried the case entirely on the basis of
the science. We did not try to suggest that
someone else did the crime. We thought
that that was the wisest thing to do be-
cause we thought it was so clear that this
was an old injury. What we didn’t count. on
was that, if the jury thought that it was an
old injury, as our experts testified, then

[they would want to know] who did it.

There’s a possibility that we got a convic-
tion on the basis of speculation that, even
though it didn’t happen when the prosecu-
tor said it did, that [Woodward] was the
most likely candidate anyway. That means
that we possibly made a mistake not bring-
ing out that the parents were imperfect,
that the older brother was imperfect. The
older brother in fact was quite a wild kid.
We didn’t bring that out because we as-
sumed the jury would stick to the science.
But. that having been said, | can’t say the

In this soci
cannot reas
up. ... The only

Were the Eappens “put on trial” here?
« Or, in faci, should you have attacked
them in a more direct fashion?

We were blamed for putting them on
.trial anyway. People like {Boston
Globe columnist] Eileen McNamara wrote
column afler column castigating us and 1
can honestly say that we didn’t cast any as-
persions, any blemishes on the Eappens.
That was our plan. We had loads of wit-
nesses prepared to do it, and we didn’t put
them on. We were very careful about that.
Nonetheless, we got blamed. I don’t know
how it would have played out. But I can tell
you that we had some stuff, and I'm not go-
ing to tell you what it was, that any fair per-
son would have said that it's reasonable for
us to put it on. [For example,] the issue of
whether the older brother is well-behaved or
not; well, that's relevant. You're not calling a
kid a murderer when you [contend] that this
kid might have pushed his brother and he
might have hit his head on a doorpost.

That’s relevant. To this day, we believe that
Matthew Eappen died from a low-intensity
blow. This was not a serious injury. A
straight fracture that should not have re-
sulted in his death. Something went awry in
the healing process. This was a fluke.

One of the reasons I knew the prosecu-
tion’s witnesses were all wet was because
they were saying that this was a kind of
skull fracture that could only be inflicted
from dropping a child from a two-story
building onto concrete. My son had that
[same kind of] injury when he was three
weeks old. He fell off a changing table onto
a floor and he had a skull fracture. Fortu-
nately it healed and didn’t cause any com-
plications. But I knew from personal expe-
rience that these people were complete
charlatans.

n Is it fair question to ask you whether
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isa dead speech code.

The answer is absolutely. I think it is
LM . or appropriate question and 'm giv-
ing you my honest answer. I know Louise
Woodward better than anybody knows
their babysitter. If you consider the months
and months that we spent with her, that's
quite a job interview. Nobody had anything
bad to say about her. She passed with fly-
ing colors. So I would let her babysit for my
own child. Of course, now my child is her
age. So, so much for that. {Laughs.]

In hindsight, was the decision to
eeliminate the possibility of a
manslaughter option a mistake?

I think it was the right decision and

« ] would do it again. I know many peo-

ple criticized us for that, and people can
differ on it, but ’'m amazed at the number
of lawyers who said that we were incom-
petent. Either they didn’t understand what
we were doing and why — which I doubt —
but I think it was
more of the nause-
ating tendency of
lawyers to bash
other lawyers
even if they know
that the bashing
is not appropriate.
Now that there

de that you
em to shut

are SO0  many
lawyers commen-
tating, every

lawyer is a potential talking head. But it
does bring out insecure lawyers who feel
that in order to look good you have to call
other lawyers idiots. But I would absolute-
ly do it again because we had this fear
that jurors might accept our science but
say that Louise did it three weeks earlier
so we were afraid of a compromise verdict.
We decided that if we went all-or-nothing it
was obviously going to be an acquittal be-
cause there was no way 12 out of 12 jurors
would say that there was no reasonable
doubt. Boy, were we wrong.

Q Would you take the case again?

1 think I would, but it really inflicted

«a substantial amount of damage on

my life. I think it was the single most ago-
nizing case of my life. We represent a fair
amonnt of innocent neonle. because we
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don’t represent people who come in and say
they want to plead guilty. The reason is
that there are plenty of lawyers out there
who love doing that. But we try cases. 1
went to law school and I spent a lot of time
honing my skills, I ,should waste them?

(But] of all the clients that I've ever had,
I was surest of [Woodward’s] innocence be-
cause of the science. Could she have done it
three weeks earlier? Of course. But so could
. anyone else. She was one of the least likely
to be careless with this kid. So I was con-
vinced of her innocence and that made the
case much more agonizing. And she was de-
teriorating in jail because she was a vege-
tarian. Her parents — though they had a
stiff upper lip publicly — were hysterical.
And I have a son the same age so I was
“transferring.” It was agonizing. I would do
it again, but it took a lot out of my life.

You apparently have the luxury of
« picking and choosing cases based
upon what “causes” interest you ...

We get about 20 cases in for every

.one we take, so we can cherry-pick
the cases that conform best to our own
view of why we're lawyers. So we do have a
very finely honed caseload.

But shouldn’t “guilty” clients have an
« opportunity to be represented by an
expert attorney like yourself?

We do not take cases of people who
«start out wanting to plea guilty or be-
come informants. So the pool we select
from is about 50-50 as to who is actually
guilty, where the average lawyer handles
about 95 percent guilty clients. But there
are many cases where the person did it but
for a variety of reasons we would take it.

not allowed to say things that will create a
hostile learning environment. That divides
people up into categories where rights are
differentially assigned. Th:.. process iz -
herently unconstitutional. 1t's not that s
isn’t a problem. It’s that in this society . -
cision has been made that you cannot rca-
son with someone by telling them to shut
up. And therefore {speech codes] are con-
tent-based, they assign rights differential-
ly and they are prior restraints. So there's
so many problems that I cannot imagine
one that is acceptable. The only [good]
speech code is a dead speech code.

Shouldn’t colleges be doing anything
« to prevent hateful, offensive behavior?

I would say that in the course of a
+normal day I am offended four or
five times. Very few people make it
through the day without being offended a
couple times. In a free society you get
used to it. The notion that there are

whole classes of people who are too deli-
cate to take offense ig very insulting and
demeaning. Harvard Law Schoo' "as
ad. ied sexual harassment guid.. ues
wl.ich is really a speech code. They adopt-
ed it to protect women. Let me tell you
something, women at Harvard Law
School do not need protection from speech
codes, 1 assure you. A black student at
Harvard Law School once said to me, “I
was raised in the Bronx. By a miracle, I
didn’t get killed. I got into Harvard. And
I made it through Harvard College with
good enough grades to get into Harvard
Law School. Here I am in Harvard Law
School, and if you think that if I hear
someone call me a nigger I'm going to go
to my room, pack up my suitcase and go
back to the South Bronx, then you don’t
understand.” It made me realize that it is
harder to get through society these days
if youre black, but nonetheless, some-
body who makes into Harvard Law
School is probably a little bit tougher. So

the notion that that person needs extra
protection is really demeaning.

Many of the “radicals” of the 1960s

« who were fighting for free speech are

now essentially looking to limit speech

through vehicles such as speech codes. Are
they being hypocritical?

It’s one of the great mysteries. And the
.only explanation I have is that it isn’t

so clear that a lot of these people were fight-
ing for free speech [in the first place]. A lot
were fighting for their political view to be-
come the dominant one. And once they came
into positions of authority, the chant sud-
denly changed from “Don’t trust anybody
over 30” to “Don’t trust anybody under 30.”
Is it hypocrisy? I think it's human nature.
There is this tendency for people to fight for
liberty but once they get into power they
fight for their power. Whatever the explana-
tion, they have to be fought.
— Davip L. Yas

REDDINGTON
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make a jury empathize with your client
than in other kinds of criminal cases?

I think the jurors are very savvy
.and are very quick to determine
that the person is under the influence if
the evidence is there. And I don’t want to
say that that’s a bias against anyone. I
think you're just dealing with intelligent
people who know what’s going on. ...
{Also] a lot of these departments and a lot
of the academies are truly changing the
culture of the police departments. The
police officers are writing detailed re-
ports. They're making legitimate obser-
vations. They're studying their books.

some sense of justice. But I still can’t
stomach the concept of the rug-merchant
atmosphere of lawyer advertising.

Do you sense the public-esteem

« problem more acutely as a defense

lawyer? After all, you're representing peo-
ple accused of doing very bad things.

I'm representing people accused of
«very bad things and I'm very proud

of that. [ feel that defense lawyers serve
a definite need in society to protect the
rights of people and I don’t just mean
people that are rich, famous, popular
people. I mean to actually go into court
and defend a guy like [Salvatore] Sicari

age groups and all of us over 40 are jeal-
ous of everybody under 40. But a gentle-
man once commented to me last month
— and I think it's true — he said, “You
know, you don’t have the problem with
older lawyers that you do with younger
lawyers.” [ don’t know if that just comes
with vigor or excessive ardor in the
course of defending or prosecuting a
claim or a case. But I think most of the
time attorneys are very respectful to each

- other, the court and their clients and try

to show respect for people. ... Basically I
think there is civility in the courtroom.

What'’s the solution to the incivility
o« that is out there?




Let’s say a client came to you with an

« identical case as Louise Woodward,

except she says “I admit to you that I

caused this baby’s death. I just don’t think

they can prove it.” Would you take that case,

and would you still be able to publicly state
that you believe in her innocence?

We might very well take such a case

«but I would never say publicly that she

is innocent. Of course, I wouldn'’t say she’s
guilty, either. I think it creates a lot of cyni-
cism when criminal-defense attorneys say
publicly that they have an innocent client
when they know damn well that they don'’t.

Your recently published book outlines

« how the wave of political correctness

has resulted in the troublesome popularity

of speech codes on universities. What role

has the legal system had in the rise of po-
litical correctness and speech codes?

On campuses, the law has played vir- -

«tually no role at all. These regimes
are springing up despite that on public
campuses they are clearly in violation of
the First Amendment. And these cases are
processed in violation of the 14th Amend-
ment. There’s nothing approaching due
process. [In] every speech-code case that
has come up to the courts, the students
have won. And the reason for that is it
doesn’t take an Oliver Wendell Holmes to
understand that [speech codes] are in clear
violation of the First Amendment. Despite
this, almost every public campus has a
speech code, except where students have
gotten courts to invalidate the codes. So, to
the extent the law has played a role, it’s
been a positive role. Of course, it takes a lot
of guts for a student to bring such a case. If
you lose, you get thrown out {of school].

Is there such thing as an acceptable

Q. speech code?

No. And the reason is that it’s not a
«question of how clear or vague the
code is. The problem is that by their very
nature they are unconstitutional. They are
constructed to protect historically disad-
vantaged groups from offense. As such, peo-
ple from so-called advantaged groups are
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ernment can do to ensure a conviction.

You've commented in the past about
« the lack of public esteem for attor-
neys. What is the most significant cause?

Advertising. You can say what you
«want about the O.J. Simpson case
and all that. ... I think the public percep-
tion of that trial has certainly hurt us as
lawyers, but since then there have been a
lot of high-publicity cases like the Okla-
homa City bombing case and, in our own
state, the au pair trial. We were able to
see some superb lawyering on both sides
in those cases and very little of the circus
atmosphere. I think the public realizes
that we can try cases with decorum, that
we have decent lawyers who are doing a
good job, and I do feel that the public per-
ception of attorneys in the courtroom is
changing from the 0.J. case to back
where it should be — at least under-
standing that we're all human beings try-
ing to accomplish an end which will bring
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neys defending those kinds of horrid,
ghastly cases are serving such a purpose
and it takes so much out of you. And the
adrenaline letdown after the case is over
is what people don’t see and don’t know.
The nervous stomach thing you have in
the morning before you handle a case.
The way you feel when you go home and
you're reading in the news media about
the evidence in the case and how over-
whelming it is. You know that you're go-
ing down the tubes and all you’re doing is
trying to ensure that before the govern-
ment gets their conviction that the evi-
dence that they have has been tested in
front of a jury, hoping that they give the
guy a fair trial.

You've spoken out recently about the
Q. decline of civility in the profession.
Where do you see this coming up the
most?

I don’t want to seem as though I'm
o prejudiced against any particular

£\, it — which is the same solution to
the lawyer advertising. If you suggest
that an attorney should not be able to
comment about his or her opinion on
something, I wouldn't agree with that
either because you're interfering with
his or her First Amendment rights. 1
just don’t think it’s seemly. You should
go back to the concept of what would be
appropriate standards of conduct. And
we ourselves should set that standard.
We don’t need the [Supreme Judicial
Court] to tell us what we can or can’t do.
We should know enough ourselves. And
we don’t need the Board of Bar Over-
seers looking over our shoulders every
day of the week. We should, again, be
able to know how we should handle
each other and litigants in the courts.
That means acting as a gentleman or a
lady and treating each other with re-
spect. It does not mean speaking to oth-
er parties or attorneys in a vulgar sense
and being overly combative.

— Eric T. BERKMAN
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tain calls but calls of a certain magni-
tude I want to know about. But if you
consider that we are an office of 130
prosecutors and we probably handle
about 48,000 cases in the District Court
and 2,000, give or take, in the Superior
Court, you’ve got to let other people
manage. You can’t do it all.

You were involved in a flap this

« year over an arson case where a de-
fense attorney claimed that you were
prosecuting the wrong person. Does the
occasion ever arise when innocent people
get prosecuted? How do you handle that?

Without buying into that description

«for (the arson case), there have been
instances where we have agreed to dis-
missals of cases after people have been con-
victed, some time later after facts have
come to light. There's a case we're dealing

with right where I have concerns about the
amount of objective investigation that took
place. I think prosecutors have a much
higher standard than anybody else in that
we represent the public and we're really
supposed to do what’s fair. We really are
supposed to do what’s right. And we get re-
minders that we are fallible. For me it’s al-
ways humbling when that happens, and it
ought to make us recommit to adhering to
that high standards. I hope we haven’t
made many mistakes, but every DA T know
is very perspective-oriented. And when you
talk with them you inevitably talk about
things that didn’t go well. It'’s a reminder
about who our obligation really is to.

You take great pride in diversity at
Q. your office, but some would say that
all DA’s offices are laden with employees
who have political connections. How
would you respond to that?

When I got here I specifically recall
«seeing sons and daughters of people
who are politically active or elected offi-
cials. I can remember making very snap
judgments, i.e., “I know why he’s here, 1
know why she’s here.” And in virtually
every instance my snap judgment was
wrong. I can name many names of people
who are just terrific young lawyers. And
1 don’t know how they got here. But the
important thing to note is that even if a
person has a shepherd, so to speak, to get
an interview, another thing they often
get from the shepherd is a belief in pub-
lic service. And then they get a chance to
prove it here. I get calls from elected offi-
cials from time to time but of the people
I've hired from those referrals, maybe one
or two didn’t shake out. But it's not like
they’re the only ones not to have made
the grade. I just don’t think you should
make wholesale judgments just because
they have some connection.
— Davip L. Yas




