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6th Circuit just doesn’t get it

HECENT DECTSION by

then (LS, Caurl of Ap-

poals [or the Gl Clr-

cuil gives admlnistra-

iors sl Ken-
tucky Suaie Unlversliy
the power Lo censor {he
studenl-praduced schoal
yesrhook, Kineold & Gik-
son, 1999 WL 691515 (Seqi,
B, 1950,

This nuicome provides am-
munblion W FIrst Armend cend
Abagluilzls who srgue thal Lthe
oitly resl way o protect lres
speach |5 1o Lake eriopugly Lthe
“no” In the Flrsl Amendment

I"Congress  shall make no
law...whrldging the freedom of
sprrch, or of Lhe pressT),

Frae zproch abzolulmis are 1§
generally glven & bad rop fur -

Inelr suppesed inlexiblily. In-
deed, whon | wios 0 law studoen.
&l Hurvard in the late 'O0s,
wis [nshienoblo, os il still k, 1o
mock Lo Imte Justics Hugo I
Hlack we simplo-mindsd be-
chuse e asked who! part of
g would -be censers could nol
understand. Jusuce Dlack well
undersiond thal aver G, oxe
copllons have a way of over-
whelming the rule,

IL was therefore alimoest pro-
dlceable thal aler Lhe Supreme
Courd I 1986 eslmblmhed the
vt of public high schoeal
adminklralors W censor
school nEwspaper  pub-
lished by swdenis In a
Jourpalom  class,  publlc
college admlnisirators soon
would clain e same wwe-
smyme power, abd Lhet some
conrl wodd evenlually meres.
Harglmand Schan! [igeet g
Kubimeler. 484 U5, 260 [1928),

This i wol Becesearily ba-
couso tho Mozrlwood court in-
iehded Lo givo L sama powsr
Ly WTlcinls In higher educatlon
1ha Jt gave those In secondery
schooda, Indeed. the majorily, in
4 foptooes, cauiloned thad ®lwle
need nod declde whather ibe
kome degres of deferencs & np-
proprinie with respacl W
pchopl-sponsored CXprassive w-
Uvidzs al ihe college snd uni-
versly Invel.”™

[lowevar, b seema thar nd.
minkcraiorm and ciher cenwrs
In public hlgher sducailon are
nlways kooking for & chink Inihe
Firm. Amandment’s srmor, and
they lound L In flacefmood,
They based thmir conviction on
the rollan thal U w school spun-
aora » sludent publicailon &5
parl of the “sducatlicnel mis-
slon,” Lhe mdminisuralion may
censor the paper b ordar w [wl-

.;-;._S'ihrsrghls is o manchly
NLS columreist ood a pariner al

ife Boxtor firm af Silverglale &

N e

fill that mikeslon.

[OF course. this formulalon
really bega Lhe queslon of pre-
clasly what il i3 el we shauld

ba irying Lo wach our schosl
chldren, Az dlaseniing Jusilce
Willlam Brennan polnied oul in
Hazefmood, school chldren
sheuld be sducaled [ sn wi-
mosphere of lberty. nat In "ag-
cluvas of Woallerbankm,™)

It 15 i remarkable that tha
adminisiracors a1 Kenlucky
Siaie mopped the diitbulon of
that aditlon of the yesarbook—
on the ¥round thel | made the
il ook bad mnd did not
convey the “imege w potendsl
sidenis, alurmnl, and tho gen-
eral publle™ prefermred by the
povwverne-thal-ba. The remark-
able part 1y (bt & fedaral ap-
peliaie court lel chem gei avway
whh IL

This Is preclsely the dluntion
In Nizcald. Two of the Cires
porrel members who hoaed the
cane held (hal the pearbook was
nol the kind of "puklic Torum®
Lhat enloys constiotlenal pro-

tecilon. They based Lhole non-
cluzlvh un the (wcl thel schaol
ruls goverhing producton of
tha yearbook did nol conlaln &

speclic  “disclaimer® moking
tlear thel lhe publicetlvn cx-
proised the views of the sludem
writars  rpther ihan of the
schood Bmif, However, (he dis-
aening panel member, Clreull
Judge M. Guy Cole Jr., awled
tht the rules dendy stobed tie
Intent thei the yeerbook “shall
be wa frea of cansorship s pre-
valliog lInw dizlaiss.”

Poor aohvari lidng

Perbaps the mos. ravesling
Ina o the mejorily oplnlon In
the Kinrzid case cama with the
dlrrussinn of whal the schinl'a
legitmale “educallonal -
slon” was and Lthe roke of the
sehaool yeartwrol In the Nurther-
lng of thel mison. “iL &2 no
doubl ressonabls,” wrols the
pane] majority, “lba  KSU
should aesk W malnloin e Im-
apn o polesilal studencs, sham-
nl, nnd the penerl publle.”

teaders take aim at Co

Te put it another way, the
mission of the college was ot
by tuen out educated young citi-
zens stoepod in the ways of eril-
ical wnd g
pendenl  Lhink-
mE. Theso yalurs
could b aqer|-
ficed o malnis s

Lhe s lwmls "inn-
oge” L b pulsidg
world,
lemce,  (he Flest
- Amandnend’s ot d

thal there B¢ “ne low®
shrldging free speoch wnd
preog, the Mazefuumd sourls
eMorL Lo polmi gul Lhut consuer-
ship approprlale  for  high
achool might ol be &ppropei-
ala for college and the Ken-
Lgky pubile un ln:rsivy's rules
purparUng w gram frec proas
Hghis W Lthe stadenl produc-
erg of The yearhook wore all
InsnMielenl L oot o wio-
denly whe sought (o pariroy
Kenlucky Seabn Lindveraly in o
light thal pmbarrassed bos od-
mlnirtratars. As Judyge Coln
pointad oul in dissenk, the
majarliy. im ils blankel appll-
calion of Hezelvood, wppllss
“Ltho eame lavel of dalemnce
w KSU ms the [Supreme]
Courk did 1o Hezelwond Easi
High School.™ This, even
lhough the swdenls Invakesd
In Kineoid were emanclpated
young adulls and il was less
approprial: foc the od-
minislralion 10 ke &
hewvy-handed  wp-
proach,

Inasmuch as ncl-
ther Lhe Supreme
Cirlrt Mor any circuil
hes  expllcitly  held

that Lhern is no differ-

snce  bewween  hlgh

schowl and colloge Insolsr s
permissible od minkstralive con-
sarshlp 13 concemd. wnd in
view af the enormous leopliele
that such o docirine would cre-
ale In tho prmcction of [ree
imanch ond mcademic reedom
on our public collegs and unl-
varslly campuses, Lhe cose
seams Flpe [or Suprere Court
rovlew,

Il thal should hoppen, 1L wl[]
e Lo had thal Jusilea Bleck
wll noL be msking, ul nrel mrgu-
ment, which part of “no” Ken-
weky college  ndminksiralors,
and the Gth Cieeull, do ot wn-
dersland. OE

ACOTT CUNMINGHAM
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