CiviL LlBEHTIES By Harvey A. Silverglate

Death Penalty Reprieve Still Hangs Up Prisoner

UT oF SIGHT, gul of mind.”
The federal juditlary, wided
by Congress and the president,
hee fgured out how W aveid
the occasional embarrassment
thai accompanies each new discovery
thai an innocen: delendamt has been
convicted and ser:ienced 10 o long prison
lerm or even death_ It bas made it nearty
impossible [or Inmates 10 grin access
the courts, much less subpoens power
and ather legal process, Lo re-open their
cases. Whal Lhe legal system and the
publlc don't know won'l hurl them, ae-
cording Lo this approach. Finallry trumps
jusilee.

A dramalle example of this trend Lo-
ward using procedural mechanisms Lo
cut off exploratlons into powssibly unjusi
convi: tions occurred late last year,
when, according to a Nov. 10, 1996, re-
port in the New York Times, Virginia Gov.
George F. Allen commuted the death sen-
lence of Joseph P. Payne Sr. The prisoner
had already been given his final meal
when he learned, from a news hroad-
cast, Lhat his executtor—only three
howurs away—had been canceled by the
governar. Thersa was one caich: In order
L0 get A commulalion, Mr. Payne had 1o
Agree never Lo senk 4 new (rial.

Mr. Silverginte is a bimonihiy NLI
cofumnist and a partner af the Bosion
Jirm af siloerglote % Good.

Mr. Payna's lawyer, Pan! F. Khoury, of
Washinglon. D.C.. lold the Times he had
advized his elient that life In prisgn waes
the besl he could hope for. The governor
was willing Lo spare Mr. Payne's lile, but
only If the case would end. Governor
Allen sald he decided 10 do Lhis bacauss
of doubis raised when Virginia Slate Po-
lica adminisiered a polygraph iest in the
slate’s chief wilness, another Inmate, as
well us other evidence discovered afier
the trial. (Mr. Payne was already serving
n Wie senience for the 1951 murder and
rabbery ol & merchant when he was con-
vieted of the 985 murder of a (ellow in-
mare, densed with fammable liquid ana
sel afire.)

Governor Allen's deelslon to spllt Lthe
difference was In keeplng with the trend
severely limiling collaleral attacks on
comvictions, particularly (but hardly ex-
clusively] in death penalty cuses. [ndeed,
while Chlef Tusrice Willinm H. Hehnguist
crillelzed Congress in his 19% yenr-end
message for falllng w create addidonal
judgeships Lo deal wilh the rising federal
caseload, he praised Lhe passage of legis-
latign, signed by the presideni. thal dras-
teally limits the scope of lederal habeas
corpuos jurisdickion.

Qfve Cradit Whars If's Dua

It is irue thar Congress deserved some
credil for evisceralion of habeas, accom-
plished in the Antilerrorism and Ellec-

tive Death Penalty Act of 1996, hut the
bulk of the credil goes 1o the Supreme
Court. MeClaskey o Zant, 499 115, 467
(1991}, erecled procedural barriers Lhat
eradlcated all bul a minusculs number of
socond or subsequent pelitions.

While MrCleskey made a theorelical
exceplion where “aclual Inaocence”
could be shown before Lhe hearing, In
practice it has become next to impossible
even [or an innocent inmate to get access
to the courts. Given the disturbing fre-
quency with which suppression of excul-
patory evidence by state and federal
prosecutors is discovered years afler a
irial. this developmenl has kept the judi-
cial syslem from having w tangle wilh
troubling quesllons about Inprisonment
or axaculion of the Innocent.

Governor Allan's solulion was perhaps
Ingenlous. He saved Lhe life of a prisoner
whom be suspected was innocent, while
exiracling a pledge thar all efforis Lo at-
tack the conviclon Judiclally wonld
cease. Experience demonsiraes thai
once Lhere is nothing lo be gained by
praving a convicl's innocence, pro bono
legal and invesligalory resources are im-
medialely warned o lrying to save anolh-
er lila where there iz siill hope.

This was made dramaiically clear by
Juslice Felix Frankfurier In his 1953 dis-
sentin Lhe case ol convicied aromic sples
Julius and Ethel Rosonberg. Earlier, Jus-
ticea Frankfurter hagd voted 1o upho!d a

last-minule siay of execulion granied by
Justice William 0. Deoglas, who had con-
cluded thal Lhe deaih penally wns not
legally available In the case. When the
majorily vacated Lthe siay the next day
withoul full briefing and srgument, Jus-
lice Franklurter published his dissenl—
afler the Kosenbergs were dead. “To ba
wriling an opinion Ln a case afTecting twa
lives aller ihe curialn has been rung
down,” he wrole, “has the appearance of
pathetic Mutility. Bul hislory also has its
claims.”

The Rosenberg case proved (o be Lhe
excepden. The rule is that aller an in-
male has heen execuled, efforts (o prove
innocence prompuly cease. The potental
[or embarrassment to Lhe legal sysiem
becomes nil. Governor Allen has fgured
oul a way 1 save a possibly innocent life
while avoiding such embarrassment, For
Lhis innovation, he is presumably entilled
Lo our grudging and uneasy respect.
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