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CiviL LIBERTES By Harvey A. Silverglate

Lying is part of FBI’s job

nay before Los

A]amus Malipnal Labo-

ralory physicist Wen

He Lee was lired on

suspicion of mishan-

diing sensilive nalivnal security

alomic secrels and oven of pass-

ing them along lo the Chiness

Communlsl  government, FBI

agenls conducled a lengihy in-

lerrogation of the since-lndict-

ad, &0-year-gpld, Triwun-born

sclendsl. Durlng the course ol

this inlerrogaton. the sulject of

Mr. Lee's Deparimenl of Enorgy-

admlnlstered polygraph - exam
CRME UQ.

Accaordlng Lo reporters for
the Washinglon Post, who ob-
lained a Iranscripl of the lape-
recorded sesslon, FB1 agenls
misled Mr. Lee Inws believing
thal he had [ailed the lie-delec-
Lot Lest when Ln fact, the lest ad-
ministralors had Judged him as
having clearly told the Utruth,
The waclic was aimed, of course,
al making Mr. Lee leel Lhal Lthe
FBl wns in possession of evl-
dence of his gulll and henco Lhat
he might jusl as well confless Lo
his misdeeds.

Mr. Lee’s allprneys ciled Lhe
Iranscript and Lthe lesl results os
procl of Lthe FBI's duplicily In
lrying Lo build whal the defense
lawyers claim Is 2 phony—and
Indeed, race-based—nalional
sacurity prosecutlon,

Readers of Lhe newspaper
might have gasped at tho gross
duglicity in tho agenis' question-
ing lechnlques, bul il Mr. Lee's
lawyers complaln e the
court, their pleas are lkely
lo fall on desl ears. The
foderal Judlclary long ago
abandoned any notlen thal
duplicity Is an unworihy
lactle In the governments
deolings with ils cidzens,

The old McNabballo-
ry doclrine, which derlved
from iwo mld-20cth-cenlury
Supreme Courl cases, re-
posed In [ederal caurts
general supervisory pow-
ers over Lthe adminlsiretion
of federal criminal jusllce
bul has now become n
qualnli anachronism. AMc-
MNabd e 015, 315 U5 332
(1943); Mallory v (£ 5., 354
U5, 449 {1957).

Indood, Lhe Supreme
Court has already held thay
law enlorcement officers
may lle w ur trick suspecis
Inlo  giving canfessions.
Drug prosecullons  and
conviclons have long been
sustained in the face of up-
dercover agents” dupliclly
in persuading largeis o
sell them Ulegal drugs, so
leng as the agenis' Import-
wnlngs [all Jusi shy of coer-
cion or enlrapmonl.

Mr Sileerglale s a b
maonthly NEF eofumnist
and o pariner af ihe Bos-

ton firm of Silverglale &
frond,

It is now rouline [or ledernl
laws prohibiling Lhe disirlbulion
ol child pornography on the In-
rernel o be enlorced almost ex-
clusively by lederal agenls sil-
lng &1 their compuler wrmi-
nals, day in and day ow, pre-
lendlng 1o be consumers of such
malerials and urging or even
pleading with lonely and dis-
turlbed souls Lo share their
cache of pleLwres.

One-way street

Whal makes thesc iech-
nigques at all remarkabla? 1L 15
nil 50 much Lhe news thal the
government somelimes lies lo
ils cilzens when wrying lo en-
snare Lhose who are viewed as
involved in crime or are prone
lo be involved il sufTlcienily in-
duced. Rather, il is thal a clear
double sitandard Is toleraled: Ti
is o scrious [elony for a cllizen
Lo lie o a [cderal agem, even If
nal dunder path,

Tille 18, Sec. 1001, of ihe
L5 Code is the infamous "[alse
slalements” swlole, which is
counmnonly used as a weapon Lo
prosecule & largel mgainst
whom the government Ends il-
salf unable lo prove » more sori-
aus, subslantive criminal case.

Thus, [or example, lormer
Secretary of Housing and Urban
Development Henry Clsneros
was Indicted in 1997 for lylng Lo
FBI agenmis wha interviewed him
on the occasion of his nomlna-
Lion by Presldeni Clinlon lo the
Cabinel posi. The lie concerned

the ameunt of muney he had
paid Lo & s1all member who was
also his mistress. Mr. Clsneros
had disclosed the allfair and
some paymenis but had simply
under-reporied the amount. e
pleaded gullty w a single counl
of lying o the 'IM and was giv-
en & $10,000 [inc.

This double standard ls fingd-
Ing s way inlo a number of ar-
eas ol crominal investigabon.
Varigus Llricks have been ap-
proved by swale and federal
couris, for example. to obtain
DMNA samples [rom a suspecl In
order o malch them Lo bodily
fluids or lissue found al a crime
scene., One-wiy duplichy is dis-
wrblng w civil libertarians who
believe Lhat in a (ree soclely, a
cliizen whe is noL under oath
should be allowed io lie 1o an
invesligalor il lhe invesligalor
may lle o the cilizen. [[ there is
o be any double slandard al
all, they argue, the povernment
should bo held 1o the stricter
standard, given (hat the Bill of
Righis resirleis governmpntal
rather than privale aclivily, in
order lo proiect lberty.

The lawe Justice Robert Jack-
son said in dlssest in a 1947
Suprcme Courl opinlen, "I is
very well 1o say thal thosy who
deal with rthe Government
should turn square corners. Bul
lhere is no reason why the
square cormers should consi-
lule n one-way slreet.” Federal
Crop Insurance Corp. o Merrlll,
332 U.5. nl 187-385. @™
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