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pltcanl Lo pasas ibe bar gxam and e
MPRE in the sume calendar year.

Mr. Breanan, an licensed in
Virginia in 1992, !s working as a lgw
clerk in Seattle while studying for the
Washington Bar and completing another
character assessment.

hostile o a licensed lawyer with fewer
than five years’ experience. In all but two
jurisdictions (Washington, D.C., and Col-
orado), such a lawyer must start from
scratch if he or she chooses to relocate—
take the state bar, pass the character test
and retake the professionalism exam.

It is, however, even more disturbing
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FTER HOLDING OUT [or & num-

ber of years, the Meulty and

administraton of Harvard Law

School have finally adopted

guidellnes thal seek w obliler-
ate from thei hallowwd insthnlon vari-
ous forms of percelved sexual harass-
meanl

Behavior banned under this code in-
cludes any “speech of n sexual nature”
thal is "unwslcoma” Is “abusive or unrea-
sonably recurring or invasive,” and “has
the purpose or effect of unreasonably in-
terfering with an individual's work or
academic performance or creating an in-
timidating, demeaning, degrading, hos-
tile, or otherwise seriously offensive
working or educational environment.”

LL Is worthy of note that one of the na-
tion's leading law schools,
home o some of the coun-
try's pre-eminent consdo-
donal scholars, has sean At

HLS faculty has
crafted speech

CwviL LIBERTIES By Harvey A. Silverglate

PC. _Gégs Fair Harvard

been coming under tnereasing fire from
COMMENALOTS, Writers, stholars and the
courts becanse of the extant 1o which
thess formulations run afoul of conatiiu-
donal free speach aniees and the
fundaroentals of academic freedom.

Afler all, In 1989 Lhe federal coure [n
Wisconsin threw out the speech code,
embodying “hostile environment” theory,
at the University of Michigan. Doe v, Uni-
versity of Michigan, 721 E Supp. 852.
Two years later, a similar ruling doomed
the speech code at the University of Wis-
consin, UWM Post Inc. v. Board of Re-
gents of University of Wisconsin System,
774 F. Supp. 1163 (E.D. Wis.).

Simlarly, an effort by & public unlver-
sity In ¥irginia to Insoll chivalry by foree
of law ran aground when the 41 U.S.
Clrcult Caurt of Appeals, [n
1993, held that George Ma-
son University could not,
consistant wilth the First

to makea il.u] CAIIpUS & MOre Amendment, punish a
pleasant place for women e+ campus Iraternlty [or
by suppressi speech— restrictions d]ﬂt SponADring an  “ugly
iea spoech codes "amue  URdoubtedly Cisa the $depie’ e
WS ae—— CApleage-okd g “ren counier o o
bimonthly NLS ideas of academic communlicate to ils stu-
cofwnnisi and a partner in fl’EEd(]{I] dents and the communlty.”
the Boston firm of . fote Xi Chopter o (George

Siiperglate & Good

[SEE 'HARYVARD' PAGE 420]
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- Harvard’s Liberals Turning Crimson

| Bar_

['BARVARD' FROM PAGE AIG] seaking w ramind universities thel an  freedom advorates on the Faculty might
Mazgon Unleersity, 993 F.24 186, academic anvironment, unlike a place of  sleep bater because of this clase, bul eS
business gr commetce, is quintessenllal-  thers are two pracileal problems.
. Fresdom of Expression ly a milisu whare Intallectual discourse ls First, the very presance of the resire-
Of course, Harvard, being a private supposed 16 produce a cerialn amount of  Ugns sarves Lo chill fres spasch. Who al
institution, is not bound by the First dlscamfort, the Harvard Law faculty de-  the law school will risk his or har posl- a(
Amendment, unlike its unfortunate (or— cided. in Lhe words of Dean Robert C. tion in the student body or on the faculyy
depending on one's point of view—fortu- Clark that It could ool sppear (0 be “un-  merely Ior the privilege of using disla-
nale} slster schools In Virginia, Wiscon-  caring™ abaul the “concerns" expressed  vored words? [‘*ROTECTIO
sin and Michigan. Nometheless, as by the proiestng students, Second. slace Harvard is a privawe [n- | exemplified !
former Harvard President Dersk Bok stutlon, nobody disclplined for woering | will show 1o L
said when he issved a formal slalement  Legal Doublespeak offensive but constliutlonally prolected
in 1991 in responss lo demands that the Perhaps the faculty was helped to- speech would have the ahillcy Lo ssek ju- | Mo Mors |
univarzily require several students lo  ward this decision by the fortuitous real-  dleial review af his or her claim that ithe NAFTA I
remove Confederate flags from Lheir ization that some nifty legal doublespeak offending speech was constiulonally | lawyer's cha
dorm windows (on the ground that they  would allow it both to appear responsive clecied, since any such lawsuit wauld | ferrable, wit!
were offensive to blacks), “I have graat to the concerns of its student activists he dismssed instanly on Jurisdiciicnal | don. Mosi at:
difficulty understanding why a universi- and, at the sarne me, to avoid what Mr. grounds, The savings clause, in pther | these frrelevs
ty such ax Harvard should Bok hed warned againsi—  words. may salva the conscience of facul- | sive, question
have less free speech than ¢ . 2= protecdng  free  speech 1y members. but il can bardly save any- | like ool ca
the surrounding society— Universities Hghts at Barvard w u less-  one’s free speach rights. should not h:
or than a public university, Sh I.ll d bE 1 er degree than they are 50 whal lessan is 1o be lsarmed from | theless, the
for that matter.” 0 at least protecied on slale college  the fact that one of the most prealgious | siates fnclud
Because of the "nature of as EﬂﬂﬂEfllEd and universily campuses. nnd learned law Iaculties in the nalon | grocity) requ
Ltheir mission,” Bok siated = The ingenlous device, ap- has a.dc;Euad the “shut up, be reasoned” | complale a o
without equivecation. “all with pmtecung parendy Lhe product of he  approach w [ntellectnal discoursa? them once a:
universilies should be at Inculiy's experise in con- One lesson appaars (o0 have been | peci of their
leasi as concerned with pro- f['eed{]m [}f sllutlonal law, appears al  learned by the administradon of the Uni- | ehildhood Lot
lecung freedom of expros- . the end of the guidsline verslily of Massachussus campus L Colorado,
sion as the rest of seciery.”  EXPTESSION a5 the squelches offensive  Amherst. Shortly afier the adopuon of | copy of an g
Whal, then, has hap- I: : v ech: the Harvard Law S5chool code, the | applicable. ¥V
pened ai Harvard, thatsud-  TESE OF SOCIEtY. “[Njo speech or combi- UMass, chancellor disclosed his Intent 1o | ticn for every
denly tis law school has nation of speech and con- promulgate an anti-harassment speech | wanis g kno
succombed Lo Lhe soercive duct shall be deemed vi- code on his campus. The UMass. code | limit on any «
trend that has infected our campuses—  olaiive of this guideline If It Is rensonably had been under “study” since 1989, but | il such infors
the effort to produce officially sanctioned dssignad or Intended Lo contribute (o le-  the chancellor picked this time to an- | sessing one's
resulis through the suppression of ga! or publle education, academic in- nounce his intention to implement it. all licensad la
speech? quiry or reasoned debaws on lssuss of Coincidence? Or could it be that with | Follow-up qu
For one (hing, there have been publlc concern or is protected by the the fall of the mighty bastion of constitu- | have remaine
changes in Lthe agdminisiration, The dean  Mnssachuserts Civil fights Aect or the tionalism at Harvard Law, other campus Under NA!
of the law schoul, president of the univer-  Firsl Amendment.” administrators are picking up signs that | loguiry into ¢
sy and general counsel are all relalively Thus, while the faculty has crafted it's OK to try to achieve tranguility on supplementsl
recenl appointees. Bul alzo, Lhe law  speech restrictions that very likely would ecampus by resorting to censorship? censing diseip
school facully appenars 1o bave Ured of re-  violate the First Amendment if adopted Of course, since UMass. is a state-run Az things r
slsung the voci{erous demands of certaln by a state university and which, in any nstiuton, a constiutional aitack in the | fewer than Fv
swdent groups and [acully membats that  event, undoubtedly trespass upon age- cowrs & very likely and, indsed, has tuallty under
the school [all in line with trends tn the old notions of academic freedom (from heen (hreatened by the American Clvil | where we pa:
workplace, where federal Equal Employ- which Harvard, even as a private univer- Liherties Union of Mascachusails (of | can governm
ment Opportunity Commission guidelines  sity, has never claimed to be exempt), it which [ am & member of the bgard of ad- encugh Lo Ll
subordinate free speech to the goal of @ has provided a “savings clause” of sorts visors, hul had no role in Lhis acton). | stricled tradce
more “comfortable® work environment by declaring that free speech principles Perbape tha chancellor will hire a lew | tha! are con
lor women and racial minorities, trump in any contest with the guidelines. law professars al Harvard w0 defend his | the legal prof:
Despile the occasional court decision The constitutionalists and academic (and thelr) handiwork. [N Ln thig nadon':

‘Public Use’ ‘Takings Don’t Always Benefit F

['HAWAI' FROM PAGE A19] La Croix and Rose also point out that— The Japanese (who raditeoally take  or arithmelic.
- A taking benefiting the local economy. surprise, surprise!—the Land Reform & long-term view of Invesument and gued thal eve
however private its primary beneficia- Act was voted in not just by Demoerats, therefora (end 10 shun limited-duration funcuening
ries, has historically passed muster as  but by Republicans. Afller all, there are  leasehold estaies) descended on the new-  decade’s land
“public use.” Contrary to prevailing many more tenants than landlords, and ly created post-Midkiff freehold estates Lered Oshu's L

myth, this notion was not concocted by
the Warren Court in Berman v Parker,
348 1.8, 26 (1954), but is of venerable
19th-century vintage. It was thus a short
step for the Supreme Court to say in Mid-

it doesn't take a rocket scientlst to figure
out where the votes are.

Ironically, the landowner in Midki]
was the Bishop estate, a charitable orga-
nization administering the lands of the

like bees on a honey pot. As the dollar fell
against the yen, pricey Kahala Beach
land became a bargain for the Japanese,
who eagerly paid seven figures for ordi-
nary suburban homes that they then tore

thal it was pri
by-case basis
the state Legl:
exlsied, and
Mass eXpropri

kiff that if the Hawaii legislature con- last member of Hawaiian royalty, down and replaced with huge, lavish The conrl (
cluded that redistribution of land titles Princess Bernice Pauahi Bishop, for the houses that were then marketed in  thal the Legisl
from private lessors to private lessees benefit of the Kamehamehs Schools, Japan as vacallon homes. that the evils
sxrnitld hRa & meakhits: hasw=ITs tha oo a Ay O T ==l Ny . - . p—— - =, - h



