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Prior restraint in California

ROVING AUGUST 10 be a4

sale Hme w releass

shocking news, the So-

preme Courl of {alifor-

nia Issued an msipnish-
ing opinign on Aug. 2. By 4-3,
the courl approved an injunc-
don agalnst offensive speach ul-
tered by n supervisory worker: a
classic "prlar resirainl”™ for no
mare compelling reason than
that racisi epithels in the wark-
place creales “an abusive work-
Ing enviranmenl” that elects “a
change in the lerms and condi-
Lligns ol employmenl.”

To the majority In Aguilar e,
Aris Rent-g-Car System, 1999
WL 557001 (Cal}, this Oowed
nalurally frem Lhe U.S, Supreme
Court’s earlier pronouncemens
allowing governmenl Ly require
emplovers o enforce federal
civil righls laws (in this case, T1-
de ¥l of the 1964 Civil Righis
Ary) forbidding sex or race dis-
crimination resulling from cre-
ation of & “hostlle work environ-
menlL.”

[L was an insignificant legal
advance, reasoned the Calilor-
nia court, io issue aD Injuncron
agalns. raclst eplihels pursuant
lo Lthe stale legislarflve equiva-
lant, the Falr Employmenti and
Housing Acl.

In the modern era of consli-
lulional liligalon, appellate
courts have relused w uphold
injuncuons Dot anly against
raclst speech (Mear ¢ Minneso-
ta, 283 U.S. 697 [1931)), b
even In a case in which Lthe gov-
ernment argued the protection
of nallonal security in seeking in
1971 o bar publlcation of Lthe
Pentagon Papers (New York
Times Co. 0 L5, 403 115, 713

Mr Sifverglaie v a bimenithiy
NS columnlat and g parirer ai
the Boston firm of Silverglote &
frood.

[1971]}. Skokie, Ill., was prohib-
lled In 1977 [rom enjeining
American Nazis from roarching,
despile the Llown's large popula-
ton of Jewlsh Holocausl sur-
vivors (Nationo! Socialist Parry
r. Skokie, 432 US. 43 [1977]). A
Viglnam War prolesier was al-
lowed W sport a Jackel—in o
courthouse no less—displaylng
lhe slogan “Fuck the Drafl” {Co-
fen p. Colifarpio, 403 V.S 15
(19711,

Twotice of evasion

More Lo the point, obllque ar-
empls lo evade Flrst Amend-
ment proleciions in the name af
“expandlng civil righis” have io
recenl years been wurned back
by a unanimous U.5. Supreme
CourL

[n the 195805, Rev. terry Fal-
well sued Husller magazine and
itls puhlisher, Larry Flymi, for a
parcdy demeaning Mr, Falwell's
sex UM, Mr Falwell mied Lo
evade the First Amendment
barrier Lo Ubel by sulng for “In-
tendonel inlliction of emoticnal
disiress.” He lost 9-0 when the
Supreroe Courl, in Huster Afog-
gzine u. Fafwelf, 485 US, 46
{1588), reminded him that such
speech s especially prolecled
precisely because il is “calculal-
ed Lo Injure Lhe feellags of the
subject”

An Indlanapolls ordinance
that created a clvil righls cause
of action allowing women Lo sue
pornographers because lhay
further the “subordination” of
women likewise foundered be-
cause that “civil rights" mea-
sure was merely censorship by
anclher name. Hudnuf & Ameri-
can Bookseflers Association,
4T3 LS, 1001 (1986).

Mora recenlly, in Hurley »
Irish-Americen  (ay  Lesblan
and Bisexual Gronp of Bostan,
116 5. Cr. 2338 (1995), the

Supreme Cowrt unenimously

reversed an eflori by the
Supreme Judlclal Court of
Masmsachusetls Lo declare

Boslon's privalely sponsored Si.
Palrick's Day Parade a "public
accommodadan™ in which gays
and lesbians musi be allowed 1o
march onder thelr awn, ldenii-
fiable banners. [n these cases,
the eourt’s lefl wing emhraced
Lhe view Lhal calling & law a elv-
il righis measore doesn’t trump
the First Amendroent [Juslice
David Souler wrowe Murley, and
Chiel Justice William H. Behn-
quisl penned Hustler).

Yet here was Lthe Calilornia
Supreme Court claiming not Lo
be breaking new ground Ln en-
Jolnlng offensive speech in lhe
workplace, and the evenr ap-
peared nol Lo have been naoticed
by elther The Mew York Times
(which won ils pwn grior-re-
sirainl banle when il published
the Penwagon Papers] or the
Wall Streec Journal (the on-
tion's premier publicalion mon-
lorlng employers” righls and
obligalions). 1L was as lhough a
gianl oak had fallen in the [or-
&5l bul no one wes there w
hear.

The batle over whether 1o
permlt censership In the name
ol preventng a hosule work en-
vironment has been raging lor
some 15 years, and both sides,
advocates of civil liberties and
advecares of “inclusion” and
“multiculturslisto,” have been
expecilng a showdown. That
showdown came in this litle-
nalleed Callfgmnla case,

Il Apés obnalns U.5. Supreme
Courl review, the high court
may resalye the momenlous
guestion of whealher Lhis lawest
obllque spsasult on Lhe Firsy
Amendmeant in the name of clvll
righls should fare any beiter
than earliar afforts. 8




