somelmes no wider then Inlersiale RS,
Plainuffs clalmed thal the primary reason
these diswlcls werg drawn was Lo elecl
blacks ta Congress and ihat thoy lhere-

Mr. Buery is o staff attornsy at the
Breanan Cenier for fustice ai NV Low

School He co-vushored an amicus brief /7

/}ﬂzﬂmg‘m.”
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'Synergy of ‘Race Pro'ﬁ'l'i"ng’ and Federal

in Cromarta,
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HOSTON FERERAL disirict
Judge's reliance on common
experience bolslered by schil-
arly swdins and popular liera-
lure resulied in o reduced sen-
tenco for an Afrcan-Amerlcan delendant
who was, in &ll probabllity, the viclim of
“race profiling” that produced an exten-
sive but minor criminal history, The first-
of-its-kind sentencing decision has pro-
voked an appeal by U.S, Altorney Donald
Stern, U.S. ». Leviner is wending its way
to the 1st U.S. Circuit Court of Appeals.

[L was Jusl & maller of Ume bofore the
issue of tho impacl of widespresd roce
profiling in the anforcement of mowar yeo-
hicle laws on sentences meled oul under
tho federal Senlencing Guidelines came
L 4 head. The guidelines were enacied
to reduce federal sentencing disparities,
and the mechanism for doing so was Lo
replace judicial discretion with rigid for-
mulas. Federal sentences are now calcu-
laied an a numeric grid, taking into ac-
counl the defendani’s criminel history.
Individual characlerlstles snd lifo cir-
cumstances count for relatively littlo,

U.5. District Judge Nancy Gertner,
however, spotted a serious problem
when she proceeded 1o sentence Mr

Mr. Silverglate is a bimonthiy NLf
columnist and a partner at the Boston
Jirm of Silverglate & Good,

Inderd, Just 16 years
earlier, In United Jewish
Orgarizations of Williems-
burg fnc. & Carey, 430 U5, 144,
179 {1977), the court had rejecled a sim-
ilar challenge in Brooklyn because the
creallon of 8 majority-black district there

no.  “wminlmize...while  votng

Lovinor Lhis pasl December, three days
before Christmas. {Fuir and [ull disclo-
sure: Judge Gertner and 1 were law part-
ners for 16 years before sha ascended Lo
the bench.) W is widely coporled mnd,
among people in the criminal justice sys-
tem, well-known, albeit less frequently
acknowledged, that young black and His-
panic males are slatistically far more
likely than whiles to be stopped by police
cruisers for suspected traffic offenses, or
lor no apparent rosson al all. As we re-
poried tasy June in this spoce, a siale Su-
perlot Courl Judge, efter condoeting ox-
haustive hearings, conciuded thap
Irpopers swpped black drivers 4.85
limes more frequently than whiles on the
Niw Jersey Turnpike, leading lo o con-
cluslon of selective enforcoment for the
“driving while black” oiTense.

Reform That Needs Reform
Judgn Gortner realized thal thre mid-
dle-aged black mnun hefore her for sen-
lencing for a first-offense charge of belng
a felon In possession of a ficearm had a
hiswery of years of conviclions and iail
sentences, largely far minor motor vehi-
cle violations (driving with a suspended
license, for the most part). Judge Gertner
concluded that pot only was Mr. Leviner
stopped more frequently than a white
man in his position, but he also was sen-
tenced to jail terms where a white likely

0 NOW 10 WNPLeMent
Sheaw. Pravions aflorts Lo

A Matter of Peraeption

Shaw crealns racial double swan-
dards. For example, whlo plainulls
nepd nol suller an Injury Lo sua. Llving

would have escaped incarceration,

The judge concluded that Mr. Levinar
would face a long lederal sentence If the
guidelines were rigidly applied. “By
counting tha Imprisonment thal the de-
fendonl has recelved for the prior olfens-
#s,” wrole Judge Geriner, “lhe (lederall
sysiem efleclvely replicales disparilies
In sonlencing in the slaie sysiem.” This
would, she noied whih Irony, wilorly de-
feul the purpose of lhe guidelines Lo
achiove uniformily ln senlencing,

Thao judge neled thal while Mr. Lovin-
or, now 33, had an exlensive history of
mator vehicle violailons and a few minor
drug vlTenses, he had an enilcely nonvio-
lent history excepl for an assault offonse
at age 17 PBul because of his history of
motr vehicle convictions and senencas,
thlg, the first serious offensn In hls wdull
life, was renderad much more serlous for
senlencIng purposas.

Over 1be objections of the proseculor,
Judge Geriner lmposed & soptenco of 30
months' incarcerallon al 8 ponal Mocilily
equipped ‘1o deal wlih Mr. Leviner's ob-
vipus drug problem and menial issues,”
followed by supervised release of thres
years wilh & requirement thal he under-
go menlal haallh and drug counseling.
As viewed by the governmeni, Mr. Levin-
er had recelved an unwarrnntled Christ-
mas gill thal underminad the guidelines'
goul of elimination of senlencing dispari-

do this have failed, and 1
garlously doubl the caurt haa
any real guidance to offer. Finally, the
court can do the honorable thing: recog-
nize the failure of its ignoble experiment
and put Shaw to sleep.

May it rest in peace. [

Guidelines

Ues mmong defendants, and a notice of
appeal followed, Ta Judge Geriner, fol-
lowing lhe WNieral commands of the
guldollnes “would creaie & new form of
disparity, treating offenders that are
completely different in a like way.”

e case poses, at the highest level of
analysis, the disturbing gquestion of
whether the 14th Amendment's promise
of equalilty before the law means that
everyons musl aland or fall on the hasis
of numbers placed on a sentencing grid
or whether ll'Jm realities of racial dispari-
ties in law enforcement, and the impact
they have on the raw data that go into
the calculations, have to be taken into
accouni. fudge Gortmer noied thai the
guidelines conlaln a provision thal seemns
1o envision Lhis kind of problam. She
based her decislar on her conclusion
thal the way In which Mr. Laviner's erim-
Inal hlsleTy was accumuolated gvarrapre-
sented tho “seriousness of his eriminal
hisiery or Lthe lkelihood thal the defon-
dant will commll furiber erimes " [




