Monday, Decembez 11, 2000

THE NATIONAL LAW JOURNAL

CiviL LIBERTIES By Harvey A. Sitverglate

Teach at your own risk

HEE UNTEHINEANLE has

ed professor at Columbis Law
School bas besn criticized by
stndens and faculty, and lnves-
tigated by his dean and general
counsel, for upsetting a couple
of female law students. He did
this by positing a hypothetical In
his first-year criminal law sxam
lnvolving violence agalnst &
woman In which the victm ax-
pressed Lhanks to her altacker.

It was, perhaps, ofly A mager
of ima befors the highly tenden-
tious “sensitivity tralning” and
“offensive languege” and “sexu-
&l harmssment” speech codes,
rile oo the student side of cam-
pus life [or the past 15 years,
creased inw curricalar lssues.

Professor George Fletcher, in
the spring of 1999, gave a hypo-
thetical question titled “Revenge
of the Big Monkey.” A composite
based on actusl cases, il In-
volvad & fernale assault vietim
who had unsuceessfully ssughc
a lale-lerm abortion. The defen-
dant, following the dictates ol s
religious cult that preached fe-
seclde. artocked Lthe woman
and iilled her fems, for which
she expressed thanks. -

The question, as anyone with
any knowledge of criminal law
had to realize, raised difficult
auessiions of lnlent and coosant
as woell as the law ol hamicide,
YeL when & couple of women In
the clnss complained 1o a cauple
of women (acully membars, the
professors complalned io Dean
Dravid Leebron.

Given the rendy podon con-
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tained in student conduct wod
speech codes that students In
“historically digadvanteged
groups™ are entitled to protec-
tion against offensive speech
that might create a “hostile edu-
cational environment,” the com-
plaint was not surprising, sven
o & law schopl. What was sur-
prising w Prof Fletcher, hovwey-
er, was Lhai hls dean, Instead of
dismiesing the compliaint out of
hand. ook it serloualy and com-
menced an Invesiigadaon.
=Several faculty have appar-
ently read your exam and ex-
presaed serious concerns Lo me
abpul it,” Dean Leebroo wrota
ominausly Lo Prof. Flelcher,
*Whelhsr 9r ool the faculty
will be asked Lo take up the mat-
ter in any form is at this point
speculative,” the dean contin-
ued, “but given the strong views
voiced by some, it is not beyond
the realm of possibility.” Dean
Leebron went on to state that
whils, ffom time lmmemorial,
tenchers could Breely challonge
and even “shock” students with
pedagogical lechnlques, “that
does oot legally jussify creatiog
an enviromment which will neg-
atively affect one group’s per-
formance mors then another.”

Offanso taken

Dean Leebron went on lo
term the exam unaccepiable "In
terms of the standards of our
communley” because "It makes
light of a profound soclel prob-
lem, namely violence against
women.® He nformed Prof
Fleicher thal the women's com-
plaint constleuted "a plausible
suggeslion of liability an[d] un-
law{ulness.” as » resull of which
*{ &am required Lo cansult with
the University's affice ol legal
counsel.”

In response Lo Prof. Flewh-
er's argument ther academlc

frendom protects such ag
exam, Dean Leobron wrots that
Prof Fletcher *may be right
that the coolent of an axam
falls within the protsction of
whal ws In our ¢ommuicy re-
gard A& ncademic freedom,” but
che consultation with univarsity
coumsel remained on rack.

Not unnotiosd

The case has become the
subject of considerable contro-
versy. The Foundation for Indi-
vidual Rights in Education
(FIRE), of which I am an officer.
wrote Dean Leebron a letter of
prolest. The Wil Soresi Jour:
nal ran a lead sdilorial men-
doning che case.

Nadine Strossan, o faculty
member al Mew York Law
$chool and current president of
the American Clvil Liberties
Unlon, wrote in the inroduc-
ton 1o the second edidon of her
book on censarship, Defending
Pornography, (hat If chis stan-
dard were Lo apply, it would
sharply curail discussion in
law school. But, shé added, tho
dean’s approach packs a douple
whammy: “At stake Ln this situ-
atlon mre nel only free speech
and acadamic freedom, but also
women's dignity and equality.”

In & recent lewsr o FIRE,
Dean Leebron. who earlisr had
written Prol. Fletcher chai
“Gepersl Counsel’s office sug-
gasted Lhis was perhaps a plau-
sible [civil rights] claim, al-
though they didnt kmow Lhe
precide precedenl.” Now SBYS
general caunsel concluded Lhat
there was no vplatdon. Dean
Leebron refused Lo further clar-
Ify the polni by issulng a [ormal
publlc statement. Prof. Flewh-
ar’s crimlnal law exam, and
academic [reedom at Columbila
Law School, remain under a
cloud und further noelice,
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