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CiviL LIBERTIES By Harvey A. Sz'ivefglate

The right to private pee

HE U.5. SUFREME Lourt
recenlly agreed 1o re-
view a case lhal pre-
senls o relalively nar-
oW questlen of
search-and-goizure  law b
nonctheless raises ane of ihe
knaliles. issues Lo land al the
courl in years.
i Feb. 28, the court agroed
o decide whether a publle hos-
pilal in South Carcllne violaled
the Conslilutlon's ban pn unrea-
sonable searches and soizures
when il tested the urlne of cer-
taln pregnant women For drogs
and somellmes lurned aver pos-
ilive results w prosecULOrs.
Prosecutions, when they Fol-
luwed, cherged dlsuribulion of
illegal drugs 1o mlogrs—he mi-
nors being viable leluses In the
lus1 rimesier of pregnancy. (Un-
der South Carolloa jurispru-
dence, a visble felus is consld-
ered a child for gurposes of the
siale’s  chlld endangermetl
laws.)

Hospital pollay

The case arlses oul of a law-
suil brought by padenls chal-
lenging the hospilal's palicy of
testing, for Lhe presence of co-
caipe, the woring of pregnanl
women who showed oulward
signs of drug use. Those who
lesled posluve were glvan &
cholee of belng arrested or en-
lering & drug wealment pro-
gram.

The sl resulls of those who
chise L0 enter & Program were
nol wrned over Lo prasecutors
unless Lthe woman lested posl-
live a second ume, in which
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evenl lhe woman was prrasted.
Even then, she could aveld pros-
ecullon il she completed the
drug program successfully.

Whitle the contenllous issue of
aborion is now direcily involved,
It does linger in the background.
The court’s 1973 decislon In Aoe
» Wade, 410 U5, 113, hardly
ended the coniroversy between
those who consider aborlon the
murder of a chlld and those who
view a ban as an infringement
on & woman's AUlNOmY over
her own bhody.

The high courl compromised
by giving the mother the right o
abort in the first icimesler, when
the letus was viewed as nonvi-
able, bul alowlng slares some
regulatory powers during Lhe
second and stll more durlng the
third, except thal aven Lhird-
Lelmesier abortons could not ba
banned il the life and heelth of
the mother were &l stake. This
distincion between vinble and
nonviable fewses is reflecled Lo
Sputh Carcline’s child endanger-
menl laws,

The 1.5, Courw of Appeals [or
the 4th Circult held, 2-3, thal
the warraniless “searches” of
the pregnanl women were justl-
fied by a “speclal governments)
need” beyond that of normal
law - enforcement—here  the
need 1o deal with the epidemic
of "crack bables” horn Lo addici-
ed mothers, who ofien suffer sa-
rious physical and neurological
problems.

The difficully presenied 1o
those concerned with the clvil
liberuies of pregnant wornen Is
agoniging. The conwroversles
that have wracked ihe nalon
gince floe 1 Wode have pilled
the rights ol pregnani women
againsl thage of unborn, usually
nonviable, leluses, Regardlass

of whether tha felus is or 19 moL
considersd 0 bs a “lle,” ils
“righis™ have been held sub-
servient o thase of Lthe mather.
Damage done by Lthe molker Lo
p fetus destined w be aborted—
whelher thal harm be accom-
plished by the mather’s inges-
tion of drugs or her ullimale
decigion W abort—was nol of
legal moment, for It was the
mather whe would survive the
ferns. However, if the mother's
Intenilon 15 ie bear the child,
her harm & the elus besomes
harm 1e the child who s soon Lo
e born.

Vexing disamma

Of course, courls ofien pro-
hibit intruslons by the sils
even If another citzan's wellare
may be adversely walfected.
However, the prospect of &
mother's Loflicling serlous harm
on her baby just as liIs aboul 1o
begin life's Journey is paricu-
larly vexing.

Glving Lhe mother a choice of
ceasing drug use or facing pros-
eculion makes (he gquestian
even closer. [The dissenl poinl-
ed oul thal hecause several of
the women were arrested Lin-
mediately aller glvlng birth, the
arrest and proseculion "could
only have hed & punluve rather
than a prevenlye purpnsa.” Yel
one deubls thal an sasler clvll
liberiies quesilon would be pre-
senled il the mather were kept
under arrest, and hence drug-
fres, from her ficsl poslilve
drug result unell che delivery.)

1L may be thai even Salotnon
could now saUsfaclorily resalve
this case, MWonecheless, Lhe
Suprema Court has undsriaken
Lo do so0 in revlewlng Ferguson
r Cify of Charleston, 5. Carali-
na, 166 F.3d 469 (1999). EA




