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BRIEF CASES

A pardonable sin?

BY HARVEY SILVERGLATE

y editor has asked me 1o doa
M sories of “Brief Cases™ columifis

concerning the ran-contra trial
schedubed to begm fext month in the
United States District Court in Washing-
ton, OC, Bocause the frials of retired
leutenant colonel Oliver Morth, Rear
Admiral john Poindexter. arms dealer
Athert Hakim, and former majer general
Richard V. Secord have been sovered
from one another, it s fikely thar North
the “lead” defendant, will be trled first
on the charges of conspiracy to defraud
the Unpited States for his role in the
Iranamok imbroglio. It should be an
interesting and exciting frial, but were | a
wagering man, 1'd put my money on the
likelihood that not many columns bt
The Linited States of Amevica v. Oliver
Worth will see the light of day, since the
lame duck kn the White House s almos?
certain to grant a full and aneonditional
pardon to his national ‘haro’' betors
turning over the reins 1o his understudy
Ceorge Bush,

The possibility of 8 pardon has. of
course, existed ever since Ronald Reagan
professed to being unable to understand
what North did that was wrong, much
Tesa illepal 11 became mor= probable
when Reagan dubbed Norh 2 hera, Ard
i1 Became Lhe odds.an lavante oulcomes
al the vase peceniby whim the bial judge.
Demic, Judge Cerhird Geoell, wook Lhe
lelkowang two BCinnd,

Firsl, 11 announced Lhat the riak,
which was fnitially scheduled 10 cam-
mence in the early fall, would instead not
begin until January — that is, after the
Movember presidential election, And last
week Gesell made headlines when he
seemmed 10 challenge Reagan 1o parden
Monh telers much more Gme, enemgy,
and momey were spent preparing a case
for irial that might be terminated by a
pardon issued sometime before Reagan
jeaves office, on Janvary 20 The unusual
mave by Gesell oceurred during one of
the many hearings concemning the ques:
tion of how much confidential infor-
mation and how many classified docu-
ments the judge would allow Norh's
Tawyers to place before the jury over the
govermment’s objection that natienal
security would be compromised by the
disclosure of any such infermation
Gesell stated from the bench that he was
inclined Lo give witnesses broad fatitude
in referring bo secret matters during their
pestimony in order to protec Morth's
comstitutional right to present evidence
in his defense. If the national secunty =
threatened, warned Gesell, @1 is the
president, and not the court, who has the
main responsibility for terminating the
priceedings — an apparent reference 1o
the pardon power as well as the presi-
dents authority simply to order the

pvernmaent ot (o prosecute the charges.
Siated Gesell, "If on analvais this immi

ment prospect [of the disclosure of secrets
during the trial] gives ground for presi-
denttal action to protect any perosived
threat to the foreign-palicy obligations
which the president has, or the in-
elligence needs of the country, the
Constitution and the statutes provide
various courses of actien he may take”

Although the judge’s challenge fo
Rr-:j;.n was apparently a plea to Haue a
pardon or dismiss the ndicument sootier
rather than later if he were inclined fo do
so at all, it Is likely to have the
Eemumnbly unintended result of giving

agan a tailor-rade nmuniw for
letting Meorth off the withaorat
having the parden go down in the
history books as a black mark against
Reagan's name. In short. Reagan was
given an opportunity 1o get himsell aff
the hook as waell.

After all, during the latter years of the
Reagan presidency, it has been widely
reported in the news media that the First
Lady has been pressing her Best Man 1
avoid taking the advice of some of his
right-most handiers in order to ensure
that will look down more kindly
nd than he otherwise would

There won't be any testt

or not, to parden Oliver Morth is 1o risk
the opprobrium of posterity, oot 0
mention lingering. suspicions as to Rea-
gan’s real motives, Was it the historians
might ask, part of & deal tha: Reagan
would pardon Morth and Poindester if
they made it clear in their congressional
testimony and elsewhere that they'd
pever told thetr commander-in-chief
abaut the diversion of lranian-arms-sales
profits to the contras? Afer all, neither
posterity nor the wobers were veTy kind to
Gerzld Ford over his pardon of Richard
Mixon for Watergate-related  crimes.
Would Waney allow this blot on ber
husband's reputation?

Now Jedge Gesell has just made it
pasier for Ron, a5 well as Nancy, 1o
swallow a pardon. He has stated that he
does not intend 1o be solely responsible
far protecting the national security dur-
ing the trial. Morth has given siotice of an
intention to use thousands of poges of
supposedly. sensitive, confidential, and
even classified documents that his law-
yers claim they are going te have to show
s the jury and, consequently, w the eyes
of the news media and the world. Gesell
has taken note of this “graymail”’ the
name ascribed 10 a defense attormey’s
threatening in a criminal case that if the
government insists on going forward
with the charges, the defendant will be
forced to defend himsali by disclosing
decuments  whose release  would
peasibly do damage o national security
{or, more likely, o the ability of the C1A
and athers to operaie in the shadows and
keep the American people, 28 well as the
Rusikies, from knowing what's going
on). in some Instances, the government
has bean known to dismiss voluntarily
{or forgo even bringing) criminal charges
just to avoid such & calamity.

The Classified Information Procedures
Ac {COFA] m the maln oechanmm
provided By ihe bu for sriking a
reasonably bulane bapesten e govem-
ment's desire i protect national security
{or to protect the govesnment’s reputa-
tion, depending upen how cynical one is
about what's really at stake in these
“national securtty” matiers) and the
constitutional right of a defendant o
defend himsell with all the relevant
evidence at hand. CIFA provides a
tnethod for the court’s privite review of
all such confidential documents in ad-
vance of the trial. If a docurnent s found
that is relevant to the defense but too hot
to be disclosed publicty, a cleansed
version or summary of the document
may be created forr e at the trial, If the
mmmhumw'wmm!dlm-

tive version of the document, and if the
judge still determines that the material is
relevant o the defense, the government
has the choloe of either living with the
disclosure or dismissing the charge or
charges 1o which the evidence s rele-
vant. In Gesell's challenge to Reagan, the
implication seems to be that if the judge
were to err, he might well err on the side
of protecting Morth's rights rather than
the government's secrecy iNFETests.

On earlies occasions, Gesell's fulmina-
tions from the bench have indicated that
e himself mignt take action to avoid a
trial, At several ponts he has hinted that
if the Justice Deparmment were not more
coaperative in providing knformation, or
if independent counsel Lawrence Walsh
were Aot more expeditions in processing
the document review and declassdica
ton procedures mandated by CIPA, the
court would consider dismussing - the
charges. (O course 1o thredten the
Reagan administration with dismissal of
the Morth charges as "punishment” for
it fatlure to cosperate with Walsh would
be somewhat akin to threatening fo
throw Brier Rabbit into the briar patch.|
Yet Geseil and the lawyers for both sides
have managed thus far to muddle
through the thicket of problems with the
charges stll standing but with major
questions remaining a8 to whether the
case can really be tried, or whether Judge
Gesell, wha is 78 vears old, really has the
stamina and the will to proceed 12 trial

Cesall's latest salvo gives Reagan a
convenient excisse 1o terminate the trial
by pardoning North. The reason given
fior the parden would not be that North s
& national hero and would not be that a
trial would likely do damage not only to
Resgan's reputation but also 1o his
sucressor’s “honeymoon” period in the
White House — a period that already
may be quite short as a resull of the anger
aroused over the nasty campaign waged
aguinst the Democratic standard-bearer
Michael Dukakis, Rather, the president
could simply point out that Judge Gesell
warned that he could not or would not
guarantes that national security would
emerge unscathed from a full-blown trial
and that he made clear that the president
has a special duty to take into account,
first and foremost, the well-being of the
nabhom.

Thus =ould the tefion presdem e
gn-m:p umnacniturd Erom & Hghi spod

would pmbuhly dewroy o bess rky
[0 0

* (Ardrey Zervigon dméboed in the grep-
articar of Ghis serhche. )




