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I the Lord iable if Roberison’s not viahle?

IRREVEREND
ROBERTSON

And you thought Joe Biden had problems. Pat
Robertson may soon be wanted by thelaw in
Massachusetts — that is, if state authorilies follow the
advice of the Reverend Yilliam F. Schvulz, president of
the Unitarian-Universal.sl Assocation, who wants Lo
see the GOT presidential candidate tossed in the
hoosegow for violating the cammonwealth’s 29)-year
old statute banning blasphemy. With tongue firmly
planted in cheek, Schulz says Robertson — the Virginia-
based minister who has claimed his candidacy is
“anointed by God” — runs the grave risk of breaking the
state Taw that makes it a crime 10 "expase to contempt
and ridicule the Holy Word of God. " As Schulz sees it,
“If Robertson's candidacy s, as he and many of his
supporters claim, ‘anointed by God,” then the Deity itself
will be exposed (o ridicule each time Rpbertson loses.a
primary or fails lo finish first in the latest poll.”

lesbians and teenagers.” Only Councilors Scondras and
Charles Yancey voted against firing the bwo men,

Accarding to Scoridras, several council members
admitted privately that they wouldn't have voted to fire
French and Dotterman if this hadn't been an election
year. Bul il turns oul that their concern abaul voles may
hawve cost them some, The Boslen Lesbian and Gay
Political Alliance has vobed la mescind its endomements
of councilors Hennigan Casey, Christopher Jannella,
and Bruce Bolling, all of whom vated for the firings. The
alliance plans fomail brochures with the word
“rescinded’ stamped across each of the three
lawmakers' faces to 3000 people this week.

— Maureen Dezell

DOUBLE NEGATIVE

After every political disaster, there are countless
opportunities for pundits to issue forth on the hows and
whys. So it was last week, when Michael Dukakis's
campaign manager, John Sasso, resigned after it was
revealed that he had been responsible for the “attack
video” that helped bring down Senator Joe Biden's
presidential campaign. And so it was last November,
when the Massachusetts GOP suffered one of the worst
drubbings in recent memory. Back then, one of those
issuing forth on the cause of the GOT gethsemane was
Dukakis’s chief of staff, John Sasso, who offered this
postmortem during an election-eve interview witha
television reporter, 1 think that the negative
campaigning came back to haunt them,”™ he said.

—Scot Lehigh

DRAFT RITES

As things look increasingly murky and bleak in the
current Democratic presidential field, there's growing
interest in the'idea of drafting a prominent politician to
be the party’s nominee at the convention next July.
According to the Presidential Campaign Hotline, a
computerized compilation of news on the 1988 race,
Senator Daniel Patrick Moynihan (D-New York)
suggested last weekend that Senator Bill Bradley (D-
New Jersey) and New York Govemor Mario Cuome be
available during next summer's Atlanta convention as
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Bork s “confirmation conversian” smacked of
shameless politicking,

BORK
CHOPS

The flip-flop man
BY HARVEY SILVERGLATE
T here is a widespread suspleion that Judge Robert

H. Bork of the U5 Court of Appeals (or Lhe Districi

i Calunthia Circuil and lormer peolessor of law at
the Yale Law School underwent a “confirmallion
conversion” during his appearance before the Senate
Judiciary Committee, This felicitous phrase was coined
by Senator Patrick Leahy (D-Vermont) to describe
Bork's apparent attempt to wriggle out of or explain
away positions that he has held for decades and
rolterated as recently as a few years ago, all in an effort o
attract enough votes to achieve confirmation to the
Supreme Court.

Careful observers, however, would have noticed the
first signs of such a conversion even before the Senate
hearings began — indeed, as early as July 28,1957, when
Ihe Courl of Appeals on which Bork sits issued its long-
awaited full-bench decision'in the case of Natural
Recources Defense Councit v, the US Environmental




prosecule Roberlson, Lo ensure thal Lhe Llelevangelist will
b salely in lhe clink throughout next year's primary
season. Il Allerney General Jim Shannon is lacking for
cvidence, we'd be happy 1o pravide him wilh the resulls
of a Marist poll of BMew Tork volers released Wednesday:
Robertson’s anemic 14 percenl showing, we're wold, has
counkless New Yorkers choriling at the Creliy's inept
handling of His candidale.

— Francin . Connolly

Tannelfa: cancel that endorsement.

VOTING BLOCK

“l will noy have my name allixed 10 anyone who fecls
that molesling children is something that should be
encduraged,” Boston Cily Councilor Maura Hennigan
Casey announced Lo her council colleagues al their
Seplember 30 meering, summing up Lhe sentiment
behind rhe 9-2 vote Lo dismiss lwo of David Scondras’s
aides, | French Wall and Cary Dotterman. lrom their
council pasitions.

As the Phoenfx reporled 1asl week, Dollerman and
Wall were fired because of thelr invalvementin Lhe
Commillee [or Civil Libaelics and Sexual Freedom, an
organization Lhat claims 1o aid both defendants and
alleged viclims in legal cases which allege nonviolent,
nonexploiative sexual aclivlly belweep gay men or

respeclive slales im ordar lo win control of the delegates
pledged 1o themn [orthe firsl ballol, bMoynihan seemed 1o
suggest thal Bradley and Cuomo be prepared Lo use their
slate delegations as Lhe basis of a second-ballot race for
Ihe parly nomination ) Of course, Lhe scenana lurking
behind Moynihan's suggestion is that nonc of the six
Dermucrats now in the field will win 2 majority of votes
on the [irsl ballol, when delegates are pledged 1o them,
In that evenl, during the second ballol (when the
delegates are released from Lheir pledges) Bradley or
Cuomo could make such a run.

Wednesday the Washingion Post added i clout to the
idea of 2 brokered convenlion by nobing thatin's a
possibility worth considering: it also added Senalor Sam
MNunn (D-Georgia) 1o the list of polental favorile sons,
For his part, Cuemeo sounded ambivalent abawl the idea,
Acrvording ba the Hotline, Cuomo said there's no way he
could run for president and serve 2 govemnor, Of course,
he chserved, New York Lieutenanl Governor Slan
Lundine could make do as governorin a pinch.

— John Medearis

TO HAVE AND
HAVE NOT

What good erganizalion giveih, the Democratic
Matianal Commiltec {I3MC) takelh away. On
Wednesday the Dukakis campaign announced thal il
had received Lhe endorsement of 11 Democralic officoe-
halders [rom Soulh Dakota, including the state’s House
and Senate minority leaders. That's quite a coup, given
that lhe bloc represents more Lhan a third af the
Democrals in ihe South Dakota legislature, What made
W even more important was that South Dakola had
scheduled Tis primary for February 13, a week afar the
lowa cabicuses and the same date as the New Hampshire
primary. which made it quite a place 1o win a loehald.
Mow (or the bad news, The same day the campaign was
announcing the endorsements, the DNC succesded in
pressuring Soulh Drakota o change the date of s
delegale-selection process, According to Jim Carey,
execuiive direcror of the DNC's Compliance Assistance
Commission, under the lerms of the new agreement,
Soulh Dakela’s February 23 primary will be a
nonbinding atiair; the state’s delegates will be selected
by cauctises after Super Tuesday, on March 8. Similariy,
Minnesota, another state where Dukakis hﬂped toda
wellearly has agreed that the first stage of its four-step
caticus system, also scheduled for February 23, will be
conducled by secrel ballol, the resulls of which will net
be announced unlil after March 5.
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INE I 1 JUOREs UL Nl LOUTt undmimously CYCTLUEmied 4
November 1386 three-judge-panel opinion that had
been aulhared by Bork.

Whal s fascinating is that Lthe lull-court opinion that
overlurned Judge Bork's panel opinion was aulhared by
none olher than Robert Bork himsell,

This lurn of events — in which Bork wrote an opinion
invalidating the opinion he had wriiten just eight
manths earlier — arase oul of a Matural Resources
Defense Council (NRDC) challenge (o the EPA’S view of
the standards the governmenl has Lo follow in deciding
when Lo ban or limit the discharge oi hazardous
pollwants, including carcinogens, inlo the air, The EFA
has faken the position that, in determining Lhe
acceplable lovels of pallulanl emission, the agency
adminismatore can dake into accounl The economics
involved in the emission-conlrol process, The NEDC
stance, on the alher hand, holds that the administrator
must base his decision excfusively on health-relaled
laclors and thal any uncerlainty aboul the effects of
Carcinogenic agenls on humans requires Lhe
administrator to prohibil emissions that fal] within that
range of doubl. The NRDC believes, in effect, that il a
pallutant could cause cancer in ane single persomn, il may
nol be emitted.

The argument turncd on Lhe inlerpretation of Section
112 of the Clean Air Act, passed by Congress 17 years
ago. The Reagan adminisiradon, in purponing o carry
ol the comgressional mandate Lo clean up the air, was
Leving L temper whal il vigwed as unnecessarily
rigorous enforcement of Lthal slatute in prioe years —
enforcemenl 1 saw as overly protective of the public
heallh and nat sulficienlly sympathebtic to lhe economic
coslg Lo ndusiry, This was parl and parcel of the
administration’s overall view thal government
regulaticn should be more concerned abour the
economic costs of compliance with such administrative
mandales as the Clean Air Actk, even il there are some
“minor” adverse public-heallh consequences as a result,

The NRDHC challenpe balhe EPA view was firt heard
by a three-judge panel of the Courl of Appeals, wihich
included Bork. [n November 1986 that panel igsued a 17-
pags opituon siding wilh the Reagan administration,
wilh a vigorous dissenling opinion written by Judge |
Skelly Wrighl, known {or his hostilily to Lhe Beaganite
judges’ approach 1o the law. The NMEDC then filed a
pelifion asking Lhal Lhe entire membership of the eourl
reconsider the case,

The signiflicance of the decision wo rehear the case was
niol lost on those who know how the court operales,
including, ul course, Bork. The Courd of Appeals has jor
Contirued fram paae 16
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I I ' : 7 of the his Reaganite colleagues were in
favor of a rehearing. Presumably,
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economic considerations  could
e taken Inlo accouml.

Al oral argumenl, according o
David Doniger, the NRDC law-
yir who represented Lhe winning
side of the case, Bork asked the
EPA lawyer a hypolhetical ques-
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trod were verw, very higho This
response undermined the as-
sumption on which Bork’s earlier
opinion had been based, and it
became fairly obvious at this
poimt Ihal the eatlier opinion
woulch moal sland.

The big shock came, hovwever,
when Lhe full cour’s opimion in
the case lumed out 1o be unani-
mieus — and Lo he wrilien by
nopne - other than Bork. Bork's
secons] wpinived never e ioned
the firsl panel opinion. 11 sl cul a
pwo-sler process o be followed
by the EPMA in cases wnder
Section 112 thal aduopled neither
the pusilicn advanced by he
ETA nor the posilion advanced
by the WREDHC. The firsl step, saidl
lhe court, was Lo deline a sale
Level of am 15, and here vnly
heallh-relaled  faclors —  nol
eropumic factors — could be
oo red. T cond Blep was
La define an acceplable margin ol
salely

Fast af the reason, one sup-
poses, that ithe full-courl apimio
agreed will neither side was thal
the 1w courl factions could nol
agree on acsingle clear apimnion.
Yel the posilion advanced by he
EFA  was &0 cultageous —
parlicularly in light of (he'EPA
fawyers shocking tespofice 1o
Bork’s hypothelical question at
oral argumenl — lhat the Rea-
panile faction could oot supperd
the pan initial position. The
baotlom line was tha: the NADC
win nainn poinl: Thal ecan-
omic factors could nal play a role
in dewermining whesher a pollu-
lant was dangerous Lo human
health,

Sludenls of the Court of Ap-
peals have been buzzing over
Bork's overlurming his own panel
opinion, Yel this is hardly suzrpris-
ing, given the context in which
the full;uoun review Look place.

By the lime the [ull-court re-
hearing came up, Bork had
already been nominated for the’
Supreme Courl. Had he nol
switched sides after the oral

Comtriped an page 13




18

THE BOSTON PHOEMIX, SECTION GHE, OQCTOBER 9, 1887

Mong

WITH BPECIAL GUESTE

BALL & PIVOT
ao CERTAIN CIRCLE

SPECIAL GUEST M.C. KfS5'3 DALE DORMAN

Drctsls brsh live nock,

26 NECCD E7. BOSTON 4311908

w+ DAS DAMEN
NOVA MOB
SCANNER DARKLY

D.J. MARK ALGHIMI

NE!L: Dustints kst Une, necle.

20 NECCO 5T. BOSTCN 451-1905

Singles

and tavers heoe discoveend New England's best kgt secret
— the frwe Blond peradise fme forgot — the mood s
romantic — adoenipresorte — relized — prariy loning —
aroliter fand with Gulfstremn sarmed beaches eighi et
Movember —— the Yuppivs' cscdpe from reility, only an hawr
ar town from Condeal Mewt Emgland — ke sinafes fan-
taswland — npleat lioe enteptafinenl — yreal menws —
dhd, o smperh, argctaus, yeslared, year-round resart with
quaeit size beds and moderi, private baths,

THE NATIONAL HOTEL
Block Island, RI 02807

{401) 466-2901
or {800) 225-2449 (not from RI)

AT THE BERKLEE PERFORMANCE CENTER

HIROSHIMA

Enjoy sounds
of Hiroshima
on Epic
records,
,cassettes &
CD's. Recently
named top
jazz group in

£p®

22

Chops

Canttaued {rom page 1o
argumenl, he would likely have
been in a very small minomly of
dissenlers and would  conse-
guenlly have looked like some-
ene out of lhe mainstream. Aler
all, in his imfamoas 1971 article in
the Fadigns Laowe Review, Bork
had compared the asserted righl
ol a married couple ta use con-
lraceprives in the privacy of their
bedroon Lo the asseried righl of a
corporation 1o pollule the air, as
poinled up in last week's “Bark
Chops.” Toe have aathored the
ranel’s opinien, which  <ouwld
casily have been imlerpreled Lo
roan Lhat s okav (o allow some
cacer i 1t's going by cost money
10 clean up  carciooegenic air
emilssions, and ool be have e
versed Rimsetl i othe (ell-couel
rewiew,  woeld have made il
apuear e the Senaty thal the
“new” Bork was the same as the
ald, [1 was bad enoupl thal the
1971 law-rimviow ariicle would
haunl him auring the Senate
hearings, bul for 4 1957 coun
opinion alse Lo provide fodder for
his apponents would have besen
deadlv. Afier all, Bork swas con-
slrucling a defense based an Lhe
rationale Lhal his earlier views
were the product of Lhe inquidng
mind and prdagogical 1aclics al g
taw-schael professor bul thal his
performance as a judpe was more
“mainstream.”  Moreover, for
Bork to have hung out in lone
dissenl. apposed cven by the five
olher Reagan appoinlecs on the
courl, would have destroyed the
mylh lhas he was nothing more
than a classic  fudicial  con-
servalive  like Lhe late John
karshall Harlan and Felix Frank.-
[aeler.

So Botk underswent his [ins
comlirmalion  conversion, il
secms, vven befure the confizma-
tiom hearings siarted, He not ondy
joined the other judges on the
Courl of Appeals, he alsg pol

-1y . L e B - B L
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DREAM
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opinion thal annpunced, in effecl,
thal ane does not have the sarme
riglid to polluie the air as one has
o use comsraccplives ine Lthe
macilal bedroom.

A chose examinatiun of Bork's
second apinion indicates that he
deviated substantially from his
claimed “jurisprudence of or-
iginal intent,” in which he
professes to follow the intentions
of the framers of the Constitution
rather than the personal prodilec-
tions of modern-day judges, As
MRIM auorney Doniper noles,
both of Bork's opmions differ
from whal anyone ebse of any
olher court has wrlken aboul oe
decided 10 be'the meaning of this
seclion of the Clean Alr Acl. “You
¢an’'t have an original-intent
meaning thal remaing un-
discovered for 17 years, let alone
tweo  such  meanings.”  says
Doniger.

Robert Bork is woelully ow of
step. and his inability Lo pull edl' 2
credible conversion o1 nmeTous
points ¢ost him dearly before the
Senate Judiclary Commitiee 1hal
rejected him by a 35 vole and,
according Lo public-cpinion polls,
the American people, Conleary io,
the Jong-held views of cynics, it

would appear that @ substanlial

number of . Americans  worry
ahout such things as civil liberlics
and civil righls, as well as clean
air, :

Il has been inspiong 1o a Lot ed
people that in this 200t vear of
pur Conslitation, an enemy of
aur  nalionall charter, ‘and
particularly of Uhe Bill of Rights,
has generaled widespeead: op-
position to. his. Supreme Court
bid, not because heis a croolk, not
becawse he iz immoral, but be-
cause he espouses a so-called
judicial philosophy. that, if
adopted by the Supreme Court,
would likely spell the end of the
system of govermnment that has
kept us free for two centuries and
brought us much closer to the
ideal of equality under the law in

recent decades. ? O



